Professional Responsibility

Professor Devine
Materials Required:
1. Casebook: Devine, Fisch, Easton, and Aronson Problems, Cases and
Materials on Professional Responsibility (3rd Edition, 2004);
2. Statutory Supplement: Selected Statutes, Rules and Standards for the
Legal Profession (Current ed.).

Course Instructions:

3. We will cover these materials in order, although some Problems assigned may
take more than one class to complete;

4. In that regard, if this Syllabus lists Notes in a certain order, | would prefer you
read them in that order. If a Note is not mentioned, read that note generally.

Special Note Regarding Examination Materials
5. Each student will be expected to contribute to the possible examination in this
course. By the end of the class following completion of the material, each student in the
class shall turn in the following:

a. 4 Multiple Choice Questions based on readings from the Syllabus. If
your last name begins with the letters A-G, your questions will be directed towards
Chapters | and 11, and will be due the Thursday following completion of this material;
if your last name begins with H-O, you questions will be directed towards Chapters I11
and 1V, and will be due the Thursday following completion of this material; and if your
last name begins with P-Z, your guestions will be directed towards Chapters V and VI
and will be due the last Thursday of class of the semester. You may turn questions in
early by attaching them to an email to me.

b. Multiple Choice Questions shall be typed, shall contain at least 4
distracting answers and 1 correct answer. On a separate sheet of paper, you MUST
indicate why the distractors are wrong and why the correct answer is correct;

c. Your Multiple Choice Questions shall have your name affixed to them;

d. 1 will not guarantee that I will use any of the questions submitted.

Ethics In Action Assignment
6. In addition to the examination preparation materials, and the final
examination, each student MUST complete the following Ethics in Action Assignment:
Each year, students comment that the rules we study do not match up with the reality
of what they have been doing or have seen done in their firm. It would be impermissible
for students to share firm confidences, but it is important that we share “ethics
experiences.” Consequently, I will distribute an email list of all students in the class.

Each student must post two observations about the “ethics” of something that



happens on either “The Practice” or one of the versions of “Law and Order,” television
shows that attempt to show the law as real life drama. Your postings must make
reference to an event in one of the shows, explain enough facts to make the event
understood and then analyze those facts in light of the Model Rules of Professional
Conduct. Any other student may, but is not required to comment on an earlier posting.
A comment to an earlier posting can also qualify as fulfilling this assignment if it also
analyzes facts in light of a specified rule or rules. Ethics in Action Assignment One is
due not later than the completion of Chapter 3 of the text. Ethics in Action Assignment
Two is due not later than the completion of Chapter 5 of the text.

Note for Students with Disabilities

7. If you need accommodations because of a disability, if you have emergency
medical information to share with me, or if you need special arrangements in case the
building must be evacuated, please inform me either privately after class, or in my
office. To request academic accommodations (for example, a note taker), students must
also register with Disability Services, AO38 Brady Commons, 882-4696. It is the campus
office responsible for reviewing documentation provided by students requesting
academic accommodations, and for accommodations planning in cooperation with
students and instructors, as needed and consistent with course requirements. For other
MU resources for students with disabilities, click on “Disability Resources” on the MU
homepage.

Mid-Term Examination

8. Do you want one? If students wish a mid-term, it will count 30% of your final
grade and will consist of one essay and approximately 10-15 multiple choice questions.
It will be a take home and will take place approximately at the end of Chapter 3. We
will vote on whether to have a mid-term in the second class.

ORDER OF EVENTS FOR THE SEMESTER:

Chapter 1--PERVASIVE ISSUES .. ... ... e 1
INTRODUC CTION .o e e e e e e e e e i 1
Problem ... 1
QUESTIONS . .o 2
SPRUNG V. NEGWER MATERIALS, INC. ....... ... . . 2
A. FORMAL PROFESSIONAL RULES . . ... e e e 7
CROFT, RECONCEPTUALIZING AMERICAN LEGAL PROFESSIONALISM:
A PROPOSAL FOR DELIBERATIVE MORAL COMMUNITY .......... 8
Notes on Professional Rules . . ... e 10
B. CRITICISM OF THE LAWYER'S "TRADITIONAL"ROLE ................. 12



WASSERSTROM, LAWYERS AS PROFESSIONALS: SOME MORAL ISSUES

........................................................................... 12
Notes on Professional Models and Criticisms ........................... 19
Note 2
Note 3
C. THE "ADVERSARY SYSTEM" ... . e e 22
ARONSON, PROFESSIONAL RESPONSIBILITY: EDUCATION AND
ENFORCEMENT ... e e e e e e 22
Notes on the Adversary System . .......... e, 27
Note 2
Note 4
Note 5
D. DEFINING "PROFESSIONALISM" . .. . e e 32
TERRELL & WILDMAN, RETHINKING "PROFESSIONALISM” ....... 32
Notes on Tradition/Traditionalism ............ ... i 37
Notes 1-3
Chapter 2--THE LEGAL PROFESSION AND THE PRACTICE OF LAW ....... 41
INTRODU CTION .. e e e e e e e e e e 41
A. JUDICIAL REGULATION AND THE DOCTRINE OF INHERENT POWER 42
Problem ... 42
QUESTION . .o 42
SUCCESSION OF WALLACE . ... e e e e 42
Notes on INherent POWer . ... ... e e e 45
Notes 2-3
Note 6
B. FEDERAL INTERVENTION IN STATE REGULATION ................... 48
Problem . 48
QUESTIONS . .ot 48
LAWLINE, ET AL. V. AMERICAN BAR ASSOCIATION, ETAL. ....... 50
Notes on Federal Intervention ............ ... .. ... 56
Note 6
Note 9
Note 10
Note 14
Note 11
C. ADMISSION TO PRACTICE ... i e e e e e e 62
Problem . 62
QUESTIONS . .o 62

Note 1 following Mustafa



IN RE MUST AR A e e 62

Notes on Admissiontothe Bar ............. .. .. . .. 65
Notes 4-7
Note 9
D. THE UNAUTHORIZED PRACTICE OF LAW . ... it 69
D(1) Generally . ... .. 69
Problem ... 69
QUESTIONS . . e 69
UNITED STATES OF AMERICA V. WILLARD JOHNSON ....... 70
Notes on Unauthorized Practice ............... ... ... .o, 73
Note 2
Note 1
Note 3
Note 5
Note 4
D(2) Multi-Jurisdictional Practice .. .............. ... 77
Problem ... 77
QUESTIONS . . e 78
Note 1 following Richards and O’Neil
RICHARDS & O'NEIL, LLP V. EDWARD M.CONK .............. 78
Notes on Multijurisdictional Practice ............................ 82
Notes 2-4
E. DISCIPLINE . ... e e e e e 83
Problem .. 83
QUESTIONS . .o 84
Notes 2-3 following In re Ethics Advisory Panel
IN RE ETHICS ADVISORY PANEL OPINION NO.92-1................ 85
Notes on DisCIpPliNg . ... . o 88
Note 1
Note 5
Note 4
Notes 7-8
F. REGULATION OF LAWYERS IN LAW FIRMS ... ... ... .. ... .. ... ... ... 91
Problem .. 91
QUESTIONS ..o 92
F(1) Regulationof Law Firms . ....... .. ... e, 93
HENDERSON, ET ALS. V. HSI FINANCIAL SERVICES, INC. ... 93
Notes on Regulationof Law Firms ................. ... ... ....... 94
Note 1

Note 5 following Formal Opinion #2003-1
F(2) Regulation of Law Firms’ Substantive Business—Law Related Services &
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Multidisciplinary Practice ........ ... .. e 95

FORMAL OPINION NUMBER 2003-1 ...t 95
Notes on Business Regulationof Law Firms ...................... 99
F(3) Regulation of Law Firm Members .............. ... ... .. ....... 101
Note 4 following Jacobson v. Knepper
JACOBSON V. KNEPPER & MOGA,P.C. ... ... .. 101
Notes on Regulation of Law Firm Members ...................... 103
Note 3
Note 5
F(4) Regulation of Law Firm Employment Agreements ................ 105
JACOB V. NORRIS, MCLAUGHLIN & MARCUS ............... 105
Notes on Law Firm Competition .............. ... ... .. ... 110
Note 2
Note 1
Note 3
Note 5

Students whose last names beqgin with A-G--Your 4 Multiple Choice

uestions

and Answers, and Explanations are NOW DUE

Chapter 3--THE ATTORNEY-CLIENT RELATIONSHIP .................... 113
INTRODUCTION .. e e e e 113
A. ATTRACTING CLIENTS ... e e e e e e 114
Problem ... 114
QUESTIONS ..o e e 114
FLORIDA BAR V. WENT FOR IT, INC., AND JOHN T. BLAKELY ..... 114
Notes 1-6
Note 8
Notes on Advertising, Solicitation and Firm Names .................... 118
B. NATURE, ESTABLISHMENT AND SCOPE OF THE RELATIONSHIP ... 121
B(1) Establishing a Client/Attorney Relationship...................... 121
Problem ... . e 121
QUESTIONS .. 121
TOGSTAD v. VESELY, OTTO, MILLER & KEEFE .............. 122
Notes on the Attorney-Client Relationship ...................... 126
Note 2
Note 4
Note 1
Note 10



Notes 8-9
Notes 11-12

B(2) Identifyingthe Client ........ ... .. . . i 133
Problem ... e 133
QUESTIONS ..o 133
GREATE BAY HOTEL & CASINO, INC. v. CITY OF ATLANTIC CITY

............................................................. 134
Notes on Determining Client Identity ........................... 137
Notes 1-2
Note 4
C. AUTHORITY WITHIN THE RELATIONSHIP . ....... .. ... ... .t 138

Problem ... 138

QUESTIONS ..o e 139

NEW ENGLAND EDUCATIONAL TRANING SERVICE, INC. v. SILVER

STREET PARTNERSHIP .. ... e 139

Noteson Authority .......... . e 142
Note 3
Note 2
Note 4
Note 6
Note 5

D. THE TRUST ACCOUNT ... e e e 144

Problem ... 144

QUESTIONS . . e 144

D(2) The Mechanics of Trust Accounting & Location of Deposits......... 148
DAVID E. JOHNSON, TRUST AND BUSINESS ACCOUNTING FOR
ATTORNEY S . e e 148

NOTE-THIS IS OUT OF ORDER FROM THE BOOK

D(1) The Nature of the Trust Obligation and Sanction for Violation
INre WILSON ... 145
Notes on the Trust Account and Sanctions ...................... 146

Read Notes 2 and 3 on pp 165-166 on Retainers, Advance Fee
Payments and Non Refundable Fees;
Note 1 following In re Wilson;

D(4) Safeguarding Tangible Personal Property ........................ 156
INre GRUBB ... . 156
NOTE-THIS IS OUT OF ORDER FROM THE BOOK

Note 1 following Brown v. Legal Foundation of Washington

D(3) Interest on Lawyer Trust Accounts (IOLTA) ...t 150
BROWN v. LEGAL FOUNDATION OF WASHINGTON ......... 150
Notes oNn IOL T A .. 156



Note 2

E. CLIENT LIABILITY: FEES ... . e 158
E(1) The Fee Agreement and the Amount ............................ 158
Problem ... e 158
QUESTIONS ..o 159
E(1)(a) Defining "Reasonable” Fees ............................ 160
FOURCHON DOCKS, INC.. v. MILCHAM INC. ........... 160
FORMAL OPINION 93-379 .. ... e 161
Notes on Reasonable Fees ......... ... ... .. .. .. ... ..... 165
Notes 1-3
Note 5
Note 4
Note 9
Note 8
Notes 10-11
E(1)(b) Typesof Legal Fees . ............co .. 169
REPORT OF ABA COMMISSION ON BILLABLE HOURS 169
Note on Billable Hours ............. ... ... .. ... ... .. ... 172
E(2) Special Problems with ContingentFees .......................... 172
Problemsand QUeSLioNS . ...t 172
Note 2 following Rohon v. Rosenblatt
ROHAN v. ROSENBLATT ... e 174
Notes on Contingent Fees ........... ... 176
Note 3
Notes 5-7
Note 9
Note 8
Note 10
Note 4
E(3) Division of FEeS . ... i 182
Problem ... 182
QUESTHIONS ..o 182
CHAMBERS V. KAY .. e e 183
Noteson Fee Splitting .. .......... . i e 187
Notes 1-2
Notes 4-6
F. ATTORNEY MALPRACTICE: DAMAGES AND OTHER REMEDIES . 189
F(1) The Basic ObligationofCare ............. .. .. cciiiiiiiinnn... 189
Problem ... 189
QUESTIONS .. oo 189
TOGSTAD v. VESELY, OTTO, MILLER & KEEFE .............. 190



Notes on Legal Malpractice .......... ... .. ... 193

Note 6
Note 11
Note 2
Note 5
Note 7
Note 10
Note 15
Note 4
Notes 12-13
F(2) Dutiesto Third Parties ...............iiiiiiiii i, 201
Problem ... e 201
QUESTIONS .. 202
TRASK V. BUTLER ... .. e 203
Notes on Lawyer Liability to Third Parties ...................... 205
Notes 1-2
Notes 5-7
Note 4
G. TERMINATION OF THE RELATIONSHIP ...... ... ... ... .. ... ... .... 207
G(1) Withdrawal . ....... ... .. . 207
Problem ... . 207
QUESTHIONS ..ot 207
SOBOL v. DISTRICT COURT OF ARAPAHOE COUNTY ........ 208
Noteson Withdrawal ........... ... ... ... . . .. 209
Note 3
Note 2
G(2) Discharge, Termination,and Legal Fees ......................... 211
Problem ... . e 211
QUESTIONS ..o 211
SOMUAH V. FLACHS ... . e e 212
Notes on Legal Feesand Discharge .............. ... .. .. ... .... 218
Note 1
Note 6
Note 4
Note 2

Approximate Date of Mid-Term should Students Elect to Have One

Ethics in Action Assignment 1 is now due




Chapter 4--CONFIDENTIALITY .. o e 226

INTRODUCTION .. e e e e 226
A. PRIVILEGE AND CONFIDENTIALITY ... 227
A(1) The Role of the PrivilegeinGeneral ............................. 227
A(1)(a) The Threshold Concept of “Legal Services” ............... 227
Problem ... ... . 227
QUESLION . .. 227
Note 1 in Notes on the Scope of the Privilege
HUGHES V. MEADE ........ ... i 227
DEAN V. DEAN ... 230
Notes on Legal Services, Confidentiality and the Attorney-Client
Relationship ......... . i e 232
Notes 2-3 in Notes on the Scope of the Privilege
A(1)(b) Attorney-Client Privilege . ............ ... ... .. oii... 234
Problem ... . 234
QUESLIONS .. . 234
Notes on the Scope of the Privilege ....................... 235
UPJOHN CO. v. UNITED STATES .......... ... ... 237
Notes on Privilege and its Exceptions . .................... 240
Note 1
A(1)(c) The Work Product Doctrine ..............cccoiiunenen... 243
UPJOHN CO. v. UNITED STATES ............. ... 243
Noteson Work Product ............ ... ... 246
Note 1
Notes 2-5 following Notes on Privilege and its Exceptions
A(2) Direct Evidence in the Lawyer’'s Possession ....................... 246
Problem ... 246
QUESTHIONS ..o 247
THE CASE OF ROBERT GARROW'S LAWYERS ............... 247
Inre ARMANI . 248
PEOPLE V. BELGE ...... .. . e 248
Noteson ArmaniandBelge ............ ... . ... 251
Notes 1-2
COMMONWEALTH V. STENHACH ....... .. ... .. .. 252
Notes on Physical and Other Evidence .......................... 259
Notes 2-3
FLETCHER v. UNION PACIFIC RAILROAD CO. .............. 260
Notes on Physical Evidence as Work Product .................... 262
Note 1
B. PROTECTING THIRD PERSONS FROM HARM BY CLIENT ............ 263
Problem ... 263



QUESTIONS . .o e 264

HAWKINS V. KING COUNTY ... e e et e e 264
Note 1 following Gonnella
INre GONELLA ... e 267
Notes on Preventive Disclosure ............ ... 269
Note 2
Note 4
Problem ... 272
QUESTION . .o 273
Notes on Corrective Disclosure . ... 273
C. PROTECTING THE COURTS: CLIENT PERJURY ......... ... ... 276
Problem ... 276
QUESTIONS ..o e 276
NIX V. WHITESIDE .. ... e e e e e 277
NOTE ON NIX ..ot e e e e e e e 282

Note 2 following People v. Bartee
Note 4 following People v. Bartee

PEOPLE v. BARTEE . ... e 283
Notes on Anticipation of Client Perjury and Preventive Measures ....... 285
Note 5
Note 6
Note 7
Notes 11-13
D. PROTECTING THE ATTORNEY: SELF-DEFENSE .................... 292
Problem ... 292
QUESTIONS . . e 292
INre BOELTER ... . 293
Notes on Disclosure in Self-Defense or to Establish a Claim against Client 296
Notes 1-3

Students whose last names begin with H-O--Your 4 Multiple Choice

Questions

and Answers, and Explanations are NOW DUE

Chapter 5--CONFLICTS OF INTEREST ... 299
INTRODUCTION . e e e 299
MARITRANS GP INC. v. PEPPER, HAMILTON & SCHEETZ ......... 300
Notes on Common Law DULIES . ... ... i e 304

Note 2
A. CONFLICTS OF INTEREST OF MULTIPLE CLIENTS .................. 305
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A(1) Multiple Clients inthe Same Matter .............. .. ... .. ........ 305

Problem ... . 305
QUESTIONS ..o 305
A(1)(a) Non-Litigation Matters ................c.cciiiiinnnn... 306
IOWA SUPREME COURT BOARD OF PROFESSIONAL ETHICS
AND CONDUCT V. WAGNER ..., 306
Notes on Multiple Representation in Real Estate Transaction811
Notes 1-2
A(1)(b) Litigation Matters—Generally ........................... 312
SHILLEN'S CASE . ... e 312
Notes on Simultaneous Multiple Representation in Litigation
................................................................... 316
Note 1
Notes 3-4
A(1)(c) Litigation Matters—Insurance................ .. ..coou... 319
ROGERS v. ROBSON, MASTERS, RYAN, BRUMMUND
AND BELOM . ... 319
Notes on Representing Insured and Insurer ............... 320
A(1)(d) Other Third Party PaymentCases ...................... 323
Notes on Other Third Party Payment Situations ............ 323
A(2) Unrelated Representation of a Current Client's Adversary ......... 326
WORLDSPAN, L.P. v. THE SABRE GROUP HOLDINGS, INC. ..... 327
Notes on Simultaneous “Unrelated” Representation .............. 330
Note 5
A(1)(e) Positional Conflicts ........ ... ... . i 324
Problem ... .. . 324
QUESTIONS ... 325
Note following Williams v. State
WILLIAMS V. STATE ... e 325
Note on Positional Conflicts . ............ ... .. ... ... ...... 327
NOTE, THIS IS OUT OF ORDER FROM THE BOOK
B. PERSONAL INTERESTS OF THE ATTORNEY ....... ..., 333
Problem ... 333
QUESTIONS . . e 333
B(1) Business TransactionswithClients ............... ... ... ....... 334
MONCO V. JANUS .. e 334
Notes on Business Transactions WithClients . ................... 339
Notes 2-4
Notes on Other Attorney’s Self-Interest Conflicts ................. 341
B(2) Using Confidential Client Information and Gifts from Clients . 343
INre CRARY .. 343



Note 5 following Monco v. Janus
Notes on Attorney as Beneficiary of Client's Transaction and Use of

Confidential Information ......... ... .. .. .. . . 346
Note 3

C. "SWITCHING SIDES": DUTIES TO FORMER CLIENTS ................. 347
Problem ... 347
QUESTIONS ..o e e 348
KANAGA v. GANNETT CO., INC. . ... e 348
WILSON P. ABRAHAM CONSTRUCTION CO. v. ARMCO STEEL CO. . 351
Notes on Substantial Relationships .............. ... ... .. .. ... .. .... 354
D. IMPUTED DISQUALIFICATION ... e 355
Problem ... 355
QUESTIONS ..o e 356
D(1) Imputation Generally ........ ... ... i 356
Inre SEXSON ... 356
Notes on Imputation Generally ............ ... ... ... ......... 358
D(2) Imputation and Public Interest Organizations . ................... 360
INre TCHALLA D. ... e 360
Notes on Imputed Disqualification in Nonprofit Legal Aid Agencies 364

Notes 1-2
D(3) Imputation and Screening in the Private Firm.................... 367
LENNARTSON v. ANOKA-HENNEPIN INDEPENDENT SCHOOL
DISTRICT NO. 11 .. o e 367
Notes on the Migrating Lawyer, Disqualification, and Screening . 373
E. THE FORMER GOVERNMENT ATTORNEY ... 375
Problem ... 375
QUESTIONS ..o e e 375
Introductory NOte . ... ... i 376
CONFLICTS OF INTEREST: SUCCESSIVE GOVERNMENT AND PRIVATE
EMPLOYMENT .. 376
Inre SOFAER ... 380
Notes on Personal Disqualification of the Former Government Attorney
................................................................... 384
Notes on the Former Government Attorney’s Current Firm ............. 387
F. JUDICIAL DISQUALIFICATION ANDRECUSAL ..........cciiviiinnn. 388
Problem ... 388
QUESTIONS .. 389
F(1) General Standards of Disqualification ............................ 390
LITEKY v. UNITED STATES ... ... e 390
Notes on Bases of Disqualification .............................. 397

Notes 1-3
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Notes 6-7

Note 5
F(2) Procedures for Disqualification .............. .. ... ... ... .. ... ..., 404
UNITED STATES V. SYKES ... .. e 404
Note 1 following United States v. Cooley
UNITED STATES V. COOLEY ... .. e 406
Notes on Procedures for Disqualifying Judges and Remittal of
Disqualification ............. . .. i 408
Notes 5-6
Note 3
Note 2

Ethics in Action Assignment 2 is now due

Chapter 6-PARTICULAR LAWYER ROLES AND RESPONSIBILITIES . 412
INTRODUCTION . e e e e e 412
A ADV O C ATE . o 412
A(1) The Lawyer in Civil Litigation . ........... ... . .. 412
A(1)(a). Procedural and Disciplinary Sanctions for Frivolous Claims and

DEfENSES . .. 412

Problem ... ... . 412

QUESTIONS ... 413

Note 11 following Giangrasso v. Kittatinny
GIANGRASSO v. KITTATINNY REGIONAL HIGH SCHOOL

BOARD OF EDUCATION . ... .o 414
Notes on Procedural and Disciplinary Sanctions for Asserting
Frivolous Positions . .......... e 419
Notes 2-5
A(1)(b) Civil Liability for Unwarranted Litigation ............... 422
PREWITT V. SEXTON . ... . e 422
Notes on Civil Liability and Threatening Criminal Prosecution .
....................................................... 425
Notes 2-4
A(1)(c) Pretrial Delay and Discovery and Disclosure Abuse . ...... 426
Problem ... .. . 426
QUESTIONS ... 427
Notes on Discovery AbusesandDelay ..................... 428
Note 1
Note 5
Note 4
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Note 7

Note 9
A(2) The Lawyer in Civil Or Criminal Litigation ...................... 435
A(2)(a) Communications with Parties and Witnesses ............. 435
Problem ... . 435
QUESTIONS .. . 435

Note 8 following In re Air Crash
In re AIR CRASH DISASTER NEAR ROSELAWN, INDIANA .

....................................................... 436
Notes on Communicating With Adverse Parties and Witnesses
....................................................... 440
Notes 9-10
A(2)(b) CommunicationswithJudges . ............... .. .. ....... 445
Problem ... .. 445
QUESTIONS ... 446
INre RAGATZ . 446
Notes on Ex Parte Contact with Judges and Quasi-Judicial Officers
....................................................... 449
Note 2
Note 1
Note 3
A(2)(c) Contact With Jurors ........... ... 450
STATE V. WASHINGTON ....... ... 450
Notes on Contact With Jurors ............................ 452
Notes 1-3
A(2)(d) Presentation of Evidence and Arguments ................ 453
Problem ... . . 453
QUESTIONS .. . e 454
Notes on Presentation of Evidence and Arguments ......... 454
Note 5
Note 8
Note 3
Note 6
A(2)(e) Other Trial Conduct ............. .. .. ..., 457
Problem ... . . 457
QUESTIONS .. . e 458
INre VINCENTI ... . e 458
Noteson Trial Conduct . ........... ... ..., 466
Notes 2-4
Note 6
Note 9
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A(3) Fair Trialand Free Press ...t 470

Problem ... e 470
QUESTIONS ..o 471
ALBERTO BERNAB-RIEFKOHL-- SILENCE IS GOLDEN: THE ***
RULES ON ATTORNEY EXTRAJUDICIAL SPEECH........... 471
Notes on Restricting Extrajudicial Statements by Lawyers........ 476
Note 2
Note 4
Note 3
Note 8
Notes 6-7
A(4) The Lawyer in Criminal Litigation .............................. 482
A(4)(@). The Prosecutor ..............oiiiini e, 482
Problem ... .. 482
QUESTIONS ... 484
BERGER v. UNITED STATES ....... ... ... 484
Notes 0N Prosecutors . ...t 485
Note 9
Note 2
Note 4
Note 3
Notes 5-6
Note 8
Note 7
A(4)(b) The Criminal Defense Attorney .............. ... ....... 489
Problem ... .. 489
QUESTIONS ... 490

Note 7 following Babcock Article
ROBERT P. LAWRY, CROSS-EXAMINING THE TRUTHFUL
WITNESS: THE IDEAL WITHIN THE CENTRAL MORAL
TRADITION OF LAWYERING .............. 491

Note 1 following Babcock Article
BARBARA ALLEN BABCOCK, DEFENDING THE GUILTY494

Notes on Criminal Defense Attorneys . .................... 496
Notes 3-5
Note 8
B. ROLES OUTSIDE LITIGATION ... . e e e 500
Problem ... 500
QUESTIONS .. 501
B(1) The Lawyer as AdViSOr .. ...ttt 501

OFFICE OF THE UNITED STATES TRUSTEE v. BRESSET (In re
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ENGEL) .ottt e e e 501

Notes on the Lawyer as AdVisOr .............ciiiiiiinnnnnnn. 503
Notes 1-2
Note 4
Note 3
B(2) The LawyerasEvaluator ............. ... .. ... ... 504
Note 1 following Vanguard v. Martin
VANGUARD PRODUCTION, INC.v. MARTIN ................. 504
Notes on the Lawyer as Evaluator .............................. 507
B(3) The Lawyer in Other Roles and Circumstances ................... 510
Notes on the Lawyer in Other Roles and Circumstances .......... 510
C. THE LAWYER AS A PARTICIPANT IN ALTERNATIVE DISPUTE
RESOLUTION ... e e e e e 511
Introductory NOte ... ... i 511
Problem ... 512
QUESTIONS . . i e 512
Notes 1-2 following Alfini Article
C(1) The Lawyer as Advocate in Alternative Dispute Resolution ........ 513
JAMES J. ALFINI, SETTLEMENT ETHICS AND LAWYERING IN
ADR PROCEEDINGS: A PROPOSAL TO REVISE RULE 4.1 .... 513
Notes on Truthfulness and Puffery by Advocates in Negotiation,
Mediation, and Arbitration ........... .. ... .. . i 515
Notes 4-5
Note 3
C(2) TheLawyerasNeutral ........ ... .. .. .. .. 518
Notes on Mediator and Arbitrator Professional Responsibility . . ... 518
Notes 1-6
D. LAWYER AS JUDGE . ... e e e 521
Problem ... 521
QUESTIONS . . e 522
D(1) The Lawyer as Candidate for a Judgeship ........................ 523
Notes on Judicial Election and Selection ........................ 523
Notes 2-3
Notes 5-6
Note 7
D(2) The Lawyer's Judicial Conduct ................ ... ... viivn... 525
Inre SCHAPIRO . ... . e e 525
Notes on Judicial Conduct ............ .. ... .. 528
Notes 1-7
Note 10
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Questions

and Answers, and Explanations are NOW DUE
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