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8 4.01 Purpose

A creditor or seller that retains a security instren some of a debtor’s property may
subsequently learn that other parties claim a céimpenterest in the same property. Competing
claims can be asserted by an array of potentishalats — includinginter alia, a purchaser (other
than a secured party), another secured partylien &reditor €.g, a trustee in bankruptcy). The
assertion of competing claims raises issues coimgepmiorities in rank-ordering the claims, and
these issues are covered in Part IV of this baldke concern in this Part of the book is to explain
the steps that a secured party can undertake taneahts position with respect to potential
competing claimants.

Taking one of the designated steps resulfgenfiectionof a security interest. Attachment of a
security interest establishes the relationship betvthe secured party and the debtor and gives the
secured party a special property interest in thiateoal! Perfection is relevant only to the secured
party’s position vis-a-vis third-party claims toetlcollateral. Perfection has no bearing on the
relationship between the debtor and the securey, jpaud an unperfected secured party has the right

'Farmers’ State Bank of Palestine v. Yealick, 69App. 3d 353, 387 N.E.2d 399, 26 U.C.C.
Rep. Serv. 509 (1979) (even unperfected secuttigyast is enforceable against a debtor).
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to enforce its security interest in the event dadi.? By perfecting the security interest, a secured
party reduces the risk that a third-party claimeam successfully assert a superior claim to the
collateral.

Although perfection may be accomplished by a vgrigt methods, the general principle
underlying the concept is simple. Because a sgduterest is created by a contract between the
secured party and the debtor, its existence mightriown only to the two principals. Perfection
generally requires that the secured party takegdased steps that are deemed to be sufficient to
publicize its interest to other parties that milgave an interest in the same property. This notice
is intended to overcome, at least in part, probleffiestensible” ownership.A prospective buyer
of the collateral, for example, has an obviousreggein knowing whether the offered property is
subject to an outstanding security interest, jast subsequent lender would want to know of a prior
security interest.

Thus, perfection typically entails the steps that mecessary for a secured party to provide
adequate public notice of the existence of its sgcinterest. Although perfection will not
guarantee priority against all potential competiiagmants, it will substantially improve the sealire
party’s chances of achieving priority.

8§ 4.02 The Alternative Methods of Perfection — § 9-31

Article 9 identifies eight different methods by whisecured parties can perfect their security
interests. The various alternatives are all dbedii with applicable cross-references to other
sections, in section 9-310. The availability of given method of perfection depends upon the kind
of personal property used for the collateral aminetimes, upon the nature of the transaction.
Often, more than one method of perfection is ab&lawith different methods of perfection
providing different levels of protection againsirthparty claimants (although every method will
provide protection against lien creditors, inclugantrustee in bankruptcy). The method chosen by
the secured party will reflect an assessment gbtaeticality of alternative methods — possession
will not work for a manufacturer that needs to make of its equipment but filing a public notice
is ideal — and the risks associated with the alklanethods.

’Doyle v. Northrop Corp., 455 F. Supp. 1318, 25 @.CRep. Serv. 932 (D. N.J. 1978)
(unnecessary in action between debtor and secwasd fo determine sufficiency of financing
statement to perfect security interest because@eh only determines priority among competing
claimants and is irrelevant to validity of securityerest). The statement in the text assumes,
however, that the obligor has not filed for bankeyp If the obligor files for bankruptcy, the
Bankruptcy Code will permit the bankruptcy trusteenvalidate an unperfected security interest.
See§ 16.04[B]Jinfra.

*0Ostensible ownership problems are discussed iegbtitroughout the book. For an overview,
see § 1.02[B][2bupra
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[A] Filing a Financing Statement

Article 9's default rule requires that a financstgtement be filed to perfect all security intesest
and agricultural liens. All other methods of perfection are consideredbéoexceptions to this
general rulé.

A financing statement is a simple form that isdil@ the appropriate public-filing office to
enable interested parties to obtain informationcatthg that there might be a security interest in
personal property of the debtor. It is analogauthé public filing of a deed to show a mortgage
interestin real property, except that most finagatatements are filed in a distinct filing systam
are considerably simpler than a real estate filikgrfection by filing a financing statement is
covered extensively in ChapterrBra.

[B] Possession

A secured party generally can perfect a securigr@st in goods or in any form of indispensable
paper by taking active or constructive possessiothe collateraf. With respect to money,
perfection by possession is the only method aviaijalith respect to other forms of indispensable
paper, it maximizes the secured party’s protecfrom third-party claimants. Perfection by
possession is discussed in Chaptarfié.

[C] Automatic Perfection

In a few circumstances, a security interest beccamésmatically perfected upon attachment,
even if the secured party takes no other stepsliigize its interest. The policy justifications and
implications for exempting the applicable transaasi from the normal public-notice requirements
are explored in Chapteriifra.

[D] Temporary Perfection

Article 9 also allows automatic perfection of a ilied duration in certain circumstances.

*U.C.C. § 9-310(a).

°U.C.C. § 9-310(b) (listing exceptions), and Comniz that section.
®U.C.C. §8 9-310(b)(6), 9-313.

U.C.C. § 9-312(b)(3).

8J.C.C. §8 9-310(b)(2), 9-3009.

°U.C.C. § 9-310(b)(5), (9).



Temporary perfection is possible with instrumeodstificated securities, negotiable documents, and
goods in the possession of a bailee other thambpénhas issued a negotiable document for tHem.
Temporary perfection is also generally availablgnnéspect to proceedsThe details afemporary
perfection are spelled out in ChaptenBa.

[E] Perfection Under Federal Law

Federal law includes some requirements concernitaas of perfecting a security inter&st.
For example, the Federal Aviation Act requires@usgéy interest in an airplane to be perfected by
filing with the Federal Aviation Administratiof. Bowing to inevitable principles of federal
preemption, Article 9 recognizes that filing a ficang statement is not required and cannot even
be effective to perfect a security interest iféeial statute or treaty provides for the use @iteonal
or international registration system, a nationairternational certificate of title, or otherwise
requires a different method of perfection than spmcified in Article 92

[F] State Certificate-of-Title Statute

All states have enacted certificate-of-title stasuhat cover motor vehicles and that may cover
similar goods, such as trailers, boats, mobile rgraad tractors. In addition to establishing a
presumption of ownership of the designated goodavar of the person shown as title-holder on
a certificate issued by the state, these statlgespeovide that a security interest in the goaals c
be noted on the certificate. Generally, the preoésbtaining such notation on the certificatette
is the exclusive method of perfecting a securitgnest in the designated classes of gdods.

19y.C.C. § 9-312(e), (f), (q).

Hy.C.C. § 9-315(d)(3). When certain conditions aegisfied, the temporary perfection
automatically extends beyond the applicable peribdreby constituting a form of indefinite
automatic perfection.

2Federal preemption is discussed generally in §/A]J03upra

1349 U.S.C. § 1403In re AvCentral, Inc., 289 B.R. 170, 49 U.C.C. Rep. S@d/1336 (Bankr.
D. Kan. 2003).

14J.C.C. §8 9-310(b)(3), 9-311(a)(1).

*Seee.g, In re Morgan, 291 B.R. 795, 50 U.C.C. Rep. Serv. 2d(@#hkr. E.D. Tenn. 2003)
(the exclusive method in Tennessee to perfect@isgmterest in automobiles that are not part of
inventory is through notation of the interest oa tertificate of title in compliance with the state
motor vehicle title and registration laws and teewsed party cannot supplement these laws with
principles based on the equitable doctrine of sgdmion); In re Charley’'s Automotive, Inc., 50
U.C.C. Rep. Serv. 2d 927 (M.D. Ga. 2003) (secureditor possession of certificates of title signed
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To achieve consistency with these state statuteis]&\9 provides that the filing of a financing
statement is neither necessary nor effective tepia security interest in collateral within tloege
of a state certificate-of-title statute.The nuances posed by these statutes are detai@thpter
9infra.'’

[G] Control

The primary method of perfecting a security intenesleposit accounts, letter-of-credit rights,
investment property, and electronic chattel paparointrol:®* Control must be used to perfect a
security interest in deposit accoufiand letter-of-credit right€,and it may be used to perfect an
interest in investment property and electronictethabper The specifics on perfection by control
are covered in Chapterni@fra.

[H] Delivery

Article 9 permits a security interest in a certitied security in registered form to be perfected
by delivery of the security certificate to the sexliparty even though the indorsement that is
necessary for the secured party to take contnoidsing®? Delivery is nothing more than possession
of the security certificate, but the term is usednder to conform Article 9 with the terminologly o
Article 8%

8 4.03 When Perfection Occurs —- 8§ 9-308(a)

by the seller of the vehicles insufficient for pation because the security interest was not rwted
the certificates).

1%U.C.C. 8 9-310(b)(3); 9-311(a)(2), (3Rut seeCarcorp, Inc. v. Bombadier Capital, Inc., 272
B.R. 365, 47 U.C.C. Rep. Serv. 2d 374 (Bankr. FlB. 2002) (motor vehicles that are part of a
debtor dealer’s inventory must be perfected bwydila financing statement rather than under the
certificate of title statute).

"See§ 9.06infra.

%J.C.C. 88 9-314(a), 9-106.

1%.C.C. 88 9-312(b)(1), 9-104.

2.C.C. 88 9-312(b)(2), 9-107.

2Y.C.C. 88 9-314(a), 9-105.

?U.C.C. 8 9-313(a).

23U.C.C. § 8-301(a)(1) (delivery requires possessiaime security certificate).
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A security interest becomes perfected when it tia€lded and when the applicable steps for
perfection have been satisfi&d Satisfaction of the steps required for perfectigih not of itself
achieve perfection; the security interest must atach to the collaterl.It simply makes no sense
to talk in terms of perfecting an interest thatsinet exist® The Code makes it clear that the steps
to attachment and to perfection may be completethynorder by providing that if the applicable
steps required for perfection are completed proattachment, perfection is delayed until the
security interest attachés. Perfection occurs at the first point in time aieh all of the
requirements for both attachment and perfectiorsatisfied.

Because of practical aspects of achieving pridrigit will be explained latef,a prospective
secured party will sometimes want to complete gpieable steps for perfection before the security
interest attaches. For example, when it appeatdtib parties are about to reach a final agreement
a lender might insist that the prospective dehitii@rize the filing of a financing statement that w
then be filed in the appropriate office. The deloaght not sign the written security agreement or
the secured party might not give value, each ottwls a requirement for attachment to occur, until
after the financing statement is filed. The omf@ompletion of each requirement does not matter,
but fulfillment of all of the requirements for badttachment and perfection is required before there
can be a perfected security interest.

The opportunity to file a financing statement ptmattachment is also significant in the context
of an after-acquired property clause. A secuntgiiest in property acquired by the debtor after

24.C.C. § 9-308(a).

ZIn In re Browning, 66 B.R. 79, 2 U.C.C. Rep. Serv. 2d 728(3lIl. 1986), a financing
statement filed in 1983 described the collateralh@sdebtor’s crops to be grown during 1983
through 1987. Perfection did not result immediaielthe later crops, because perfection requires
attachment, and attachment requires the debtoave hights in the collateralSee alsdn re
Lanzatella, 254 B.R. 84, 42 U.C.C. Rep. Serv. 2661Bankr. W.D. N.Y. 2000) (although the
creditor complied with the perfection requirementsjid not have any written agreement that
created a security interest).

*Bradley v. K&E Inv., Inc., 847 S.W.2d 915, 22 U.CRep. Serv. 2d 915 (Mo. Ct. App. 1993)
(lender that failed to obtain executed agreemextttiet U.C.C. § 9-203’s requirements for security
agreement could not have perfected security int@resars of debtor).

27y.C.C. § 9-308(a).
2See8§ 5.03, 10.0infra.

NBD-Sandusky Bank v. Ritter, 437 Mich. 354, 471 N2@/340, 15 U.C.C. Rep. Serv. 2d 260
(1991) (order of applicable steps is not deterniedbr perfection).
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attachment first occurs cannot attach until thei@tatbtains rights in the after-acquired propétty.
The secured party, nevertheless, can file a fimgstiatement with respect to the original colldtera
and, so long as the description in the financiateshent is sufficient to describe the after-acqlire
collateral, the single filing will be sufficient ftvoth the original and after-acquired collatétalhe
secured party then will have perfected status adtér-acquired collateral as soon as the debtor
obtains rights in that collaterl.

8§ 4.04 Continuity of Perfection — § 9-308(c)

Article 9 allows a security interest to be perfectey one method and thereafter remain
continuously perfected through the process of taghi there is a shift to another method of
perfection. When different but nevertheless appate methods of perfection are subsequently
used, the security interest is deemed to be camisly perfected from the date of the original
perfection,providedthat the interest was not allowed to become ueptefl during any interim
period®® A gap during which the interest was unperfectagnot be bridged by tacking, so that
subsequent perfection would date only from the foedection was accomplished after the gap.
Allowing a gap to occur endangers the interesta eécured party because the general rules of
priority are based on the principle of first-in-gfirst-in-right. A secured party will thus waot
be able to establish rights based on the earlast g time.

A simple example illustrates the application of tbatinuity-of-perfection provision. Assume
that, on March 1, a secured party takes a secutigyest in the debtor's stamp collection and

0See§ 2.02[C]supra

3A previously filed financing statement, howeverinsufficient to perfect an interest in after-
acquired property when there is no security agreemkl. Case Credit Corp. v. Foos, 11 Kan. App.
2d 185, 717 P.2d 1064, 1 U.C.C. Rep. Serv. 2d 2984).

3Bank of the West v. Commercial Credit Fin. Serws, 1852 F.2d 1162, 6 U.C.C. Rep. Serv.
2d 602 (9th Cir. 1988) (bank acquired perfectedusscinterest in debtor’s future-acquired
inventory, accounts, and proceeds at time transffehe assets took effect because financing
statement covering a security interest in suchaterhl was already on file). An originally filed
financing statement will also support future adwmagainst the same collateral, even though the
interest does not attach with respect to the fuiadrk@nce until the secured party gives the newevalu
associated with it. Thorp Fin. Corp. of Wis. v.rKeodgins & Sons, 73 Mich. App. 428, 251
N.W.2d 614, 21 U.C.C. Rep. Serv. 881 (1977).

#U.C.C. § 9-308(c).SeeMims v. First Citizens Bank, 913 So.2d 1098, 5€C.. Rep. Serv.
2d 383 (Ala. Ct. App. 2005) (even though the assigrfinancing statement lapsed and the assignee
filed its statement after the lapse had occurbedassignee had continuous perfection, initialtyarn
the assignor’s filing and subsequently throughaessgnee’s possession of the collateral on the date
of the assignment and prior to the lapse).
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perfects the interest by taking possession of tfieation. On September 1, the parties agree that
the collection will be returned to the debtor satttihe debtor can remount several of the stamps.
The secured party determines to perfect the irtterger by filing a financing statement, which it
accomplishes on September 1. If the financingestant is filed before the secured party
relinquishes possession of the collection, the riganterest will be continuously perfected from
March 1% If the collection is returned to the debtor priorthe filing, however, an intervening
period will result during which the security intstevill be unperfected. The perfected status thus
will date back only until September 1, the datdilofg.** The secured party will be vulnerable to
any competing interest that arose between MarcaidiSeptember 1, a result that could have been
avoided by maintaining continuity of perfection.

% The reverse sequence of perfecting methods westiefily used in First Interstate Bank of
Ariz., N.A. v. Interfund Corp., 924 F.2d 588, 14QJC. Rep. Serv. 2d 247 (5th Cir. 1991). A
security interest in a horse farm’s chattel papet twas perfected originally by filing and
subsequently by possession was deemed to be couasiyyperfected.

% See In reStewart, 74 B.R. 350, 4 U.C.C. Rep. Serv. 2d 27D(M6a. 1987) (secured party
became unperfected upon releasing possessionmbddiring back to debtor because execution
of document to effect that debtor held ring in trigs secured party was not adequate method of
subsequent perfection).
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CHAPTER 9

MULTISTATE TRANSACTIONS

Synopsis

8 9.01 The Code’s Basic Choice-of-Law Provision
[A] The Reasonable Relationship Test
[B] The Appropriate Relationship Test
8§ 9.02 The Article 9 Choice-of-Law Rules
[A]  General Rule: Location of the Debtor — § 9-301(1L
[B] Possessory Security Interest Exception — § 9-3(®)
[C] Tangible Property Partial Exception — § 9-301(3)C)
[D]  Additional Exceptions
[1] Land-Related Collateral — § 9-301(3), (4)
[2] Agricultural Liens — § 9-302
[3] Deposit Accounts — § 9-304
[4] Investment Property — § 9-305
[5] Letter-of-Credit Rights — 8§ 9-306
8§ 9.03 Certificate of Title Laws — 88 9-303, 9-337
8§ 9.04 Perfection Following Change in Governing Law— § 9-316

8 9.01 The Code’s Basic Choice-of-Law Provision

The Code’s basic choice-of-law provision, whichcantained in Article 1 and is therefore
applicable throughout the U.C.C., permits the partd select the state whose laws will govern their
transaction, so long as there is a reasonableamtdiip between the transaction and the selected
state. Prior to the revision of Article 1, the @quovided as follows:

Except as provided hereafter in this section, wl&ansaction bears a reasonable relation
to this state and also to another state or nati@parties may agree that the law either of this
state or of such other state or nation shall govkeir rights and duties. Failing such
agreement this Act applies to transactions beanmgppropriate relation to this state.

The official text of revised Article 1 provides dfdrent, but controversial rulé. Because of

'U.C.C. § 1-105(1) (2000 Official Text).

2[A]ln agreement by parties to a domestic transactioat any or all of their rights and
obligations are to be determined by the law of 8tete or of another State is effective, whether or
not the transaction bears a relation to the Stegegdated.” U.C.C. 8§ 1-301(c)(1).
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significant opposition to this provision, statespting the revision have chosen to retain the nali
rule. Because of this, the authors have chosde\tate in this single instance from the exclusive
use of the revised text of Article 1.

The parties’ right to choose the applicable lawassistent with the Code’s basic freedom-of-
contract philosophy, but it is not unlimited. Thasic choice-of-law provision requires that the
transaction bear a reasonable relationship todleeted state. More importantly, Article 9 congain
mandatory choice-of-law provisions that govern @etibn of security interests, the effects of
perfection or nonperfection, and the priority of sty interests. Article 1 permits the parties to
choose the law that will govern other relevant éssaoncerning secured transactions, including
attachment, validity, characterization, and enforeet! The discussion below addresses the choice-
of-law provisions of Articles 1 and 9.

[A] The Reasonable Relationship Test

The Commenfsindicate that the Code’s “reasonable relationshgst is similar to the test
created by the United States Supreme CouBéeman v. Philadelphia Warehouse,Clout this
reference is not particularly helpful. Saemarthe Court upheld a choice-of-law clause designating
Pennsylvania because the lender was a Pennsyl@iaration that regularly conducted business
within the state. The courts have routinely acdadéehe parties’ wishes when one of them (usually
the creditor) resides or conducts business inglexted staté.

Even when neither party resides in the chosen,dtagecourts may find a sufficient nexus
between the transaction and the state to upholdhbiee. For example, iKey Bank of Maine v.
Dunbar? a choice-of-law clause selecting Maryland law waklto be reasonable because the
collateral, a boat, was to be kept in that stétee courts have not required that the parties sedec
state that has the most significant contacts aghttansaction, only that they select a statetthat
some legitimate contact with the transaction.

3SeeArticle 9, Part 3, Subpart 1.
“SeePrefatory Comment, Part 3, Article 9.

°U.C.C. § 1-105, Comment 1 (2000 Official Text). elBomments to the revision of Article 1
drop this reference, of course, as irrelevant uttinew test.

6274 U.S. 403, 47 S. Ct. 626, 71 L. Ed. 1123 (1927).

'Seee.g, InreKeene Corp., 188 B.R. 881, 28 U.C.C. Rep. Seré=AdBankr. S.D.N.Y. 1995)
(selection of lllinois law upheld where debtor, @Y ork resident, granted secured party, an li8noi
corporation, a security interest in book-entry Breg securities).

828 U.C.C. Rep. Serv. 2d 398 (E.D. Pa. 1988)d, 91 F.3d 124 (3d Cir. 1996).
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Courts only rarely have invalidated a choice-of-Eyreementand when this occurs, the result
is obvious. InWoco v. Benjamin Franklin Corl. for example, the parties to a lease agreement
selected California law, but the testimony faile@stablish that either party resided or did bissne
there, that the collateral was kept there, or thatcontract had been formed there. The court
properly applied New Hampshire law to resolve tispudite.

The fact that revised Article 9 is universally fifeet significantly dilutes the importance of the
choice-of-law issue. Nevertheless, some signifidéferences among the states persist. Virtually
every state has nonuniform amendments that makesigson of Article 9 unique, and even the
uniform provisions have been subjected to varyudigial interpretations. In most cases, a court
will apply the parties’ choice-of-law provision riely, but in certain situations one party (usyall
the debtor) may argue that a compelling state poéquires the courts of that state to ignore an
otherwise valid choice. Suppose, for example, tiatforum state has an anti-deficiency rule in
consumer transactions that penalizes secured péna¢ fail to follow the proper procedures for
foreclosure, but the law of the chosen state alltvessecured party to overcome a negative
presumption and recover a deficienéy. Courts faced with such arguments should defe¢h¢o
parties’ choice and resist the temptation to appdal law and, for the most part, they have done
so!?

It is generally understood that a court that aggptiee substantive law of another state will
nevertheless apply the procedural law of the fostate. INez v. Forney? for example, the parties

°Section 1-105(1) (2000 Official Text) requires ttiat parties “agree” on the law of a particular
state, and “agreement,” as defined in section 1#)(3), includes both the expressions of the pairtie
and implications drawn from the surrounding fac#&hile most choice-of-law agreements are
memorialized in a record (and it is dangerous aald so), a record is not required. See, e.g.,
Neville Chem. Co. v. Union Carbide Corp., 422 F1285 (3d Cir. 1970)cert. denied400 U.S.
826,91 S. Ct. 51, 27 L. Ed. 2d 55 (1970) (codreseon fact that parties assumed Pennsylvania law
would apply).

1920 U.C.C. Rep. Serv. 1015 (D. N.H. 1976ff'd on other grounds562 F.2d 1339 (1st Cir.
1977).

Y“For discussion of the general rules regarding arsecparty’s ability to obtain a deficiency
judgment following a commercially unreasonable dsfon,see§ 19.02.

2See, e.glnterfirst Bank Clifton v. Fernandez, 853 F.2d 262].C.C. Rep. Serv. 2d 1275 (5th
Cir. 1988) (court refused to apply Louisiana argficiency statute to protect Louisiana resident);
see contraLewis v. First Nat'l Bank of Miami, 216 S.E.2dB417 U.C.C. Rep. Serv. 197 (Ga. Ct.
App. 1975) (case decided under 1962 Official Tepplgng Georgia law to repossession,
notwithstanding choice of Florida law).

13109 N.M. 161, 783 P.2d 471, 10 U.C.C. Rep. Ser9.(28M. 1989).
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selected the law of Texas. The court held, howeatat New Mexico’s statute of limitations was
procedural in nature and applied it.

[B] The Appropriate Relationship Test

If the parties fail to designate the controllingvlgor if their choice-of-law clause is not
enforced), the forum state’s version of the Codepli@s to transactions bearing an appropriate
relation to this statet* The fact that the drafters chose a different aleidrmula suggests that the
“appropriate relationship” test is more stringdrart the “reasonable relationship” test that governs
choice-of-law agreements. Suppose, for exampée thie parties litigate a case in State A, which
has a sufficient relationship to the transactiorstipportin personamjurisdiction and bears a
sufficient relationship to the transaction thaegneement choosing its law would be effective, but
State B has the most significant relationship whntransaction. Most courts have concluded that
the courts in State A should apply the substariweof State B? although a minority have equated
the “reasonable relationship” and “appropriatetreteship” tests in order to apply the law of the
forum state'®

While the Comments leave interpretation of the téappropriate relationship” to the coufts,
equating the two tests runs counter to the normiglsrof statutory construction. It should be
presumed that the drafters intended different taste they used differing language. The couds th
have taken the “most significant contacts” appraggbear to have the better of the argument.

Even if the parties have selected a state thaffiestithe reasonable relationship test, the courts
should apply the appropriate relationship teshié of the disputants is a third party that did not

14y.C.C. § 1-105(1) (2000 Official Text). The OffatiText of revised Article 1 eliminates this
test, and provides instead that in the absence effactive agreement between the parties, “the
rights and obligations of the parties are deterchimethe law that would be selected by application
of this State’s [the forum State’s] conflict of layrinciples.” U.C.C. § 1-301(d) (2003 Official
Text). Interpreting “appropriate relationship”time original Article to mean that a court should
apply the forum state’s conflict-of-law rules igtiegly appropriate.

°See, e.gln re Nantahala Village, Inc., 976 F.2d 876, 18 U.C.€pRServ. 2d 1027 (4th Cir.
1992) (Florida law, rather than law of forum stéderth Carolina, governed).

*See, e.gBos Material Handling, Inc. v. Crown Controls §qr137 Cal. App. 3d 99, 186 Cal.
Rptr. 740 (1982) (applying law of forum state etl@ough it did not have most significant contacts
with transaction).

"y.C.C. § 1-105, Comment 3.
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participate in the agreement proc&s©f course, many issues involving the rights aftttiparties
will turn on perfection and the effects of perfeator nonperfection, and will be governed by Adicl
9 rather than section 1-105(1).

8 9.02 The Article 9 Choice-of-Law Rules

The Article 9 choice-of-law provisions, which gomegperfection, the effects of perfection or
nonperfection, and the priority of a security iey significantly limit the operation of the Cosle’
basic choice-of-law provisioli. The reason for the limitation should be clearfé&zion issues
invariably involve the rights of third parties, ara$ indicated in the preceding subsection, such
parties ought not be bound by agreements to wihiel @are not privy. Furthermore, leaving the
decision to the courts under the appropriate miahip test would not provide third parties with th
clear guidance they require regarding the filind ather perfection systems that need to be searched

Dissatisfaction with the Article 9 choice-of-lames was one of the primary motivations that
impelled the latest revision of Article 9. Subgaot Part 3 of the revision includes the new ckeic
of-law provisions that are now enacted in all & thate$® These provisions are explained in the
discussion provided below.

[A] General Rule: Location of the Debtor — § 9-301(1

Article 9 provides different choice-of-law rulesrfpossessory and nonpossessory security
interests. The default rule, which is the one gwterns nonpossessory security interests, is that
perfection, the effect of perfection, and, withimportant exception discussed bel&vpyiority are
governed by the local law of the jurisdiction inialnthe debtor is located.Because most secured

18See e.g, Hong Kong & Shanghai Banking Corp. v. HFH USA @805 F. Supp. 133, 19
U.C.C. Rep. Serv. 2d 885 (W.D. N.Y. 1992).

¥Section 1-105(2) (2000 Official Text) expressly jgabs section 1-105(1) to sections 9-301
through 9-307 with respect to the law governindgagion, the effect of perfection or nonperfection,
and the priority of security interests and agriatdt liens. The Official Text of revised Articleid
comparable. U.C.C. § 1-301(g)(8) (2003 Officiaki)e

part 3 is entitled “Perfection and Priority.” Salopl, entitled “Law Governing Perfection and
Priority,” contains seven sections.

21See§ 9.02infra.

#2U.C.C. 89-301(1). Priority and perfection of pessory security interests are governed by the
local law of the jurisdiction in which the collagiis located. U.C.C. 8§ 9-301(25ee8 9.02[B]
infra. A situs-of-collateral rule applies to certaipéyg of collateral that are closely related to real
property. It applies to a security interest ind®gperfected by fixture filing, U.C.C. 8 9-301(3)(A

13-



transactions are nonpossessory, the law of thedjetion of the debtor’s location will govern most
frequently®

This approach substantially simplifies the choiééaav rules, which under former law most
commonly turned on the location of the collate@he of the greatest advantages over former law
is the reduction in the circumstances under whehgoverning law will change once a financing
statement has been properly filé. Because debtors are likely to change their looatess
frequently than the location of their assets, thenge to determining choice of law based on debtor
location reduces the instances in which reperfactdl be required in another jurisdiction.
Moreover, debtor location for a registered orgatireis deemed to be the jurisdiction under whose
laws the debtor is organizétkeducing further the chance that reperfection béltome necessary.
Even if reperfection is required, the chances @npgliance are enhanced because secured parties
should be able to detect changes in debtor locatiore easily than changes in collateral location.

Determining the applicable law based on the debtiocation in the case of a nonpossessory
security interest promotes additional efficien@assawvell. A nonpossessory secured lender that has
pre-filed its financing statement prior to comphbetits agreement with the debtor does not have to
worry that the collateral may have been moved wttser state prior to attachment because its
perfection and priority will be determined by tlagvlof the state of the debtor’s location. Consider
furthermore a debtor that is a multinational cogpi@n incorporated under the law of an American
state and with offices and assets located all tweworld. Even though the debtor has assets
subject to the security interest in several state$ nations, the secured party needs to file, and
searchers need to search, only in the state inlvthedebtor is incorporated.

Article 9 includes a very precise set of rules #stablish the location of the debtbrSeveral
baseline rules are provided in section 9-307 (b indlividual is located at the individual’s prineip

and a security interest in timber to be cut, U.&.6-301(3)(B). It also applies to an agricultuieth
on farm products, U.C.C. 8§ 9-302, as well as teausty interest in as-extracted collateral, U.C.C.
8 9-301(4). For discussion of these provisises8 9.02[D][1],[2] infra.

#See In reLance, 59 U.C.C. Rep. Serv. 2d 632 (Bankr. W.D. RAD6) (Missouri law applied
to perfection of security interest in snowmobiledgse debtor resided in Missouri even though he
used the snowmobile exclusively at his brother'sdain Minnesota).

24.C.C. § 9-301, Comment 4.

U.C.C. § 9-307(e).Seediscussion below and the discussion of registergdnizations in
connection with the appropriate name for a finagatatement in 8 5.03[A][1dupra

*y.C.C. 8 9-307.

-14-



residenceé’ An organization that is not a registered orgaionas located at its place of business,
and, if it has more than one place of businesss ahief executive office. % A registered
organizatio?’ that is organized under the law of a state istkmtin that state.*® Thus, a debtor
corporation is located in the state in which itscées of incorporation are filed.

The rule with respect to registered organizatiepsasents a significant advantage over the prior
rule applicable to intangible assets and mobileqant, which was based on the chief executive
office of a debtor with places of business in npldtistates. For example, a corporation is ordyari
organized under the law of the United States angles state’! and the necessary information is
readily available through public records, typicalymputer files. Comparable information is not
available to determine a debtor’s chief executiffc® Reliance on the incorporation records
should also lead to a substantial reduction inremath respect to the debtor’'s name, as bothsfiler
and searchers need to consult those records tordegethe proper jurisdiction in which to file or
search. The Comments point out that a jurisdictiould even program its filing system to reject
any filing that designates an incorrect debtor néona registered organizatidh.

The shift from either the location-of-the-collatesathe location-of-the-chief-executive-office
rule to the state of organization for a registemgghnization is one of the most beneficial aspefcts

274.C.C. § 9-307(b)(1).

#U.C.C. § 9-307(b)(2),(3). “Place of business” &fided to mean “a place where a debtor
conducts its affairs.” U.C.C. § 9-307(a). Thidu definition is included to encompass
organizations that do not engage in “for profitsmess activities. U.C.C. § 9-307, Comment 2.
Multiple filings may be necessary if the organinathas a decentralized management structure and
there is doubt about the location of its chief exime office. Seediscussionnfra this subsection.

**Registered organization” means “an organizatiagaaized solely under the law of a single
State or the United States and as to which thes $tathe United States must maintain a public
record showing the organization to have been orgahi U.C.C. § 9-102(a)(70). The term
includes,inter alia, corporations, limited partnerships and limiteabllity companies. It does not
include a general partnership, which is an entidgated by contract.

30U.C.C. §9-307(e). Events like dissolution of apmwation or suspension or revocation of its
charter that affect its corporate status do natcafts location for purposes of this rule. U.C8C.
9-307(9).

#There are examples of corporations that have estieh file in more than one state. Such a
corporation is not a registered organization, &rgldan lead to a tricky choice-of-law problem.eTh
proper place to file would be the location of thet executive office, which is not necessarily any
of the places where articles are filed.

%2U.C.C. § 9-307, Comment 4.
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the revision’s treatment of this complex area. c@firse, some organizations are not registered
organizations. If a non-registered organizatiosirnare than one place of business, it is deemed to
be located at its chief executive offite‘Place of business” is defined as the place wtrerelebtor
conducts its affair¥, but the definition does not provide a test foredetining a multistate
organization’s chief executive office. The Comnsehbwever, focus on the place from which the
debtor conducts the main part of its businessralidate that this is the place where creditors doul
most likely conduct a searéh.

Article 9 also provides rules for determining tloedtion of non-U.S. debtors. The general
location-of-debtor rules of section 9-307(b) apelyen though they result in the location being
deemed to be a foreign jurisdiction if that jurdthn is one whose laws generally require
“‘information concerning the existence of a nonpsssey security interest to be made generally
available in a filing, recording, or registratiorstem as a condition or result of the securityrgdés
obtaining priority over the rights of a lien creafitvith respect to the collateraf”That is, the law
of the foreign jurisdiction will apply, but only if provides a means for public notice of security
interests. Without a public-notice system, theaadages of applying the location-of-debtor test
would be lost. Accordingly, in such cases Artielestablishes the debtor’s location as Washington,
D.C?" For example, suppose a German multinational catjpm has offices all over the world, with
its chief executive office in London. Becausa&ian organization but not a registered organization
it is deemed to be located in London and thusragfshould be made in England. The filing would
be made in the District of Columbia if the chiekeutive office was located in a nation without a
public-notice system.

[B] Possessory Security Interest Exception — § 9-3(®)
Possessory security interests fall under a situsoltiéteral rule’® and the efficiency of such an

approach is obvious. Because the secured patgptesentative, or a bailee obligated to follow
the secured party’s instructions is in possessiame collateral, movement of the collateral to

3Y.C.C. § 9-307(b)(3).
39y.C.C. § 9-307(a).

¥U.C.C. § 9-307, Comment 2.
.C.C. § 9-307(C).

37U.C.C. 8 9-307(c). The same location is designfitethe United States as a debtor. U.C.C.
§ 9-307(h).

4While collateral is located in a jurisdiction, tHecal law of that jurisdiction governs
perfection, the effect of perfection or nonperfectiand the priority of a possessory security ager
in that collateral.” U.C.C. 8 9-301(2).

-16-



another jurisdiction can be readily controlled. ielover, since revised Article 9 has been univeysall
adopted, possession will result in perfection unkletaw of the new jurisdiction at the moment the
goods are moved thefeThe situs rule applies only to perfection andiity of possessory security
interests and nonpossessory security interestseifitaio land-related collateral; subject to an
important exception for priority discussed in tlexisubsection, the general rule based on location
of the debtor governs perfection and priority dfodher nonpossessory security interests.

[C] Tangible Property Partial Exception — § 9-301(3)C)

Although most of the advantages of revised Art&laver former law articulated above relate
specifically toperfection the drafters recognized a problem with respegtitwity that could result
from applying the location-of-debtor rule to nonpessory security interests when the debtor and
the collateral are located in different jurisdictso The Comments explain the problem through the
following example:

For example, assume a security interest in equiptoeated in Pennsylvania is perfected
by filing in Illinois, where the debtor is locatett.the law of the jurisdiction in which the debto
is located were to govern priority, then the ptof an execution lien on goods located in
Pennsylvania would be governed by rules enactetiéillinois legislaturg?

To address the problem, there is a significantjgtkae to the general rule that the law governing
the perfection and priority of nonpossessory ségcunierests is the law of the jurisdiction in whic
the debtor is located. With respect toeffect of perfection or nonperfection and the ptyoof a
nonpossessory security interest, the law of tlus sit the collateral governs for collateral consgst
of goods, instruments, negotiable documents, mooeyangible chattel papé&r. The affected
collateral thus consists of goods and indispenspafer — the types of collateral that have a
tangible form and thus can be located within aipaldr jurisdiction. The law governinghere to
perfectsecurity interests in these types of collateraetermined under the general rule, which is
the local law of the jurisdiction in which the debis located? In other words, Article 9 bifurcates
the selection of the applicable law for these $yplecollateral according to issues of perfectiod a
issues of priority. Although this bifurcated apgch adds an element of complexity, it preserves the
benefit associated with a location-of-the-debtde mihile avoiding the problems that would arise
in allowing distant jurisdictions to control issuesgated to priorities.

The exception will not have any effect on the resf@ilany particular priority dispute if the

39See§ 9-316(c) and § 9.08fra.
“9U.C.C. § 9-301, Comment 7.
“4J.C.C. § 9-301(3).

“2U.C.C. § 9-301(1).See§ 9.02[A]supra
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priority rules of the situs state and the stathefdebtor’s location are the same — which they wil
be in nearly every case. The result will diffetyoifithe situs state has a nonuniform priorityerul
which can be illustrated with the following exampfén February 1, Bank takes a security interest
in the equipment of ABC, Inc., a Nevada corporatiomg business at two locations — Las Vegas,
Nevada and San Diego, California. That same dagkBiles a financing statement covering the
equipment with the central filing office in Nevad&ank does not make a filing in California.
Unknown to Bank, on January 1 Victim had obtainédrajudgment in a California court against
ABC, Inc., and Victim had filed a notice of judgntdien against ABC, Inc. with the California
Secretary of State under Cal. Civ. Pro. Code §83%rto 697.530. On February 30, Victim levies
upon ABC'’s equipment located at its San Diego figcil

Even though the relevant equipment is located ilif@@aia, Bank’s security interest in the
equipment unquestionably is perfected properhctiSe 9-301(1) requires Bank to file a financing
statement in the appropriate central filing officeNevada in order to perfect its security interest
because Nevada is ABC, Inc.’s location under sec#307(e). Under the uniform version of
Article 9 in effect in Nevada, Victim could not agte a judgment lien on the equipment until
February 30, when levy occufs.As a result, if Nevada priority rules controll&hnk’s security
interest would take priority over Victim’s judgmdign because it was perfected prior to February
304

Section 9-301(3)(C), however, provides that, wNigvada law controls whether Bank’s security
interest is perfected, California law governs tative priority of Bank and Victim because the
levied-upon equipment is located in California.cBase California has nonuniform provisions that
allow a judgment lien on personal property to abgepublic filing (rather than actual levy),
California law gives priority to Victim in this casbased upon Victim having filed its notice of
judgment lien before Bank filed its financing staent. Thus, under California’s version of section
9-317(a)(2), Bank’s security interest is subordertatVictim’s prior judgment lien on the equipment.

The ultimate effect of the choice-of-law rules fmnpossessory security interests can be easily
summarized. The location of the debtor controlthhmerfection and priority with respect to
collateral that consists of intangibl&s.The location of the debtor also controls pertactivith
respect to tangible collateral (goods and indisaklespaper).*® A situs rule, however, governs
priority with respect to tangible collaterdl.in other words, if goods are located in Statend the

“Seel.C.C. § 9-102(a)(52)(A).

“4U.C.C. 88 9-201, 9-317(a)(2) (converse reading).
“.C.C. § 9-301(1).

“y.C.C. § 9-301(1).

“7y.C.C. § 9-301(3)(C).
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debtor is located in State B, a nonpossessoryisgouerest will be perfected by filing in State B
but priority contests will be resolved under the & State A. The law of State A will govern every
aspect of a possessory security intetedthis summary is subject to certain additionalegtions
that are discussed below.

[D]  Additional Exceptions
[1] Land-Related Collateral — § 9-301(3), (4)

Article 9 includes several special rules that ineotollateral that has a close relationship to
specific land. A situs rule applies to goods ta fixtures and are to be perfected by a fixture-
filing, and to timber that is yet to be ¢dt. The difference from the tangible property partial
exception is that the situs rule for fixtures ama@hding timber extends to the law that governs
perfection in addition to the effects of perfectionnonperfection, and priority. If fixtures or
standing timber are located in a different statenfthe debtor, the state where the collateral is
located is the place for filing. This is because the law of the debtor’s stateldvoat take into
account any special local filing and recording fiegments that the state where the collateral is
located might require! The drafters, therefore, applied the law of thessof the collateral to
govern perfection as well as priority in these sas@recisely the same reasoning supports the
comparable treatment provided for security intar@stis-extracted collaterl.

[2] Agricultural Liens — § 9-302
A situs rule governs perfection and priority widspect to agricultural liens on farm products.
Perfection, the effects of perfection or nonpertettand priority are all governed by the law of th
jurisdiction in which the farm products are locatéd his provision also accommodates any local
filing and recording requirements.

[3] Deposit Accounts — § 9-304

Perfection, the effects of perfection and nonpédacand priority of security interests in deposit

“J.C.C. § 9-301(2).

“9.C.C. § 9-301(3)(A), (B).

50Seel.C.C. § 9-501(a)(1) & § 5.0dupra

*1U.C.C. § 9-301, Comment 5(b),(c).

*2U.C.C. § 9-301(4) & Comment 5(dBee§ 5.04supra

*U.C.C. § 9-302. Agricultural liens are discusse@ i13.02nfra.
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accounts are governed by the local law of the glictson of the bank with which the account is
maintained”* Rules that determine a bank’s jurisdiction forgmses of this section are provided
by the Codé® By express agreement, the bank and its custdheedébtor) may choose the law that
will govern for purposes of the priority rules a3 of Article 9, for purposes of all of Articte

or for purposes of the entire U.C.C., even if themo relationship between the chosen jurisdiction
and either the parties or the transactfoif.the parties do not make a choice expressbresicing
part or all of Article 9 or the U.C.C. but theiragment contains a general choice-of-law clause, th
law of the chosen jurisdiction governs. If thesenb party agreement as to choice of law, the
governing law will be that of the jurisdiction inhieh the bank office that maintains the deposit
account is located if the parties’ agreement exgbyeislentifies that location. Otherwise, the
jurisdiction will be the location of the bank ofiadentified in an account statement as the office
serving the customer’s account, or, if the accatatement does not identify an office, the location
of the bank’s chief executive office.

[4] Investment Property — § 9-305

Article 9 includes choice-of-law rules for perfexti the effects or perfection or nonperfection,
and priority of security interests in investmenaerty>’ If perfection is accomplished by control,
the law of the jurisdiction where the certificagelocated governs in the case of a certificated
security; the law of the issuer’s jurisdiction aegsified in section 8-110(d) governs in the case of
an uncertificated security; the law of the secuntgrmediary’s jurisdiction as specified in seatio
8-110(e) governs in the case of a security entéleinor securities account; and the law of the
commodity intermediary’s jurisdiction as specifiedsection 9-305(b) governs in the case of a
commodity contract or commodity account. Eacthefdross-referenced rules is similar to the rules
governing deposit accounts, and the reader isreeféo the discussion in the preceding subsection
for specifics. The selection of the choice-of-lae in these cases reflects the principles used in
Article 8 to determine other questions on investnpeaperty>® If perfection is accomplished by
filing, or, automatically in certain cases involgia broker, securities intermediary, or commodity
intermediary, the law of the debtor’s location gmgeperfection but not the effects of perfection or

54.C.C. § 9-304(a).
55U.C.C. § 9-304(Db).

*%U.C.C. § 9-304, Comment 2. The parties can chtms@ply the law of one jurisdiction to
perfection and priority and the law of anothergdrction for other purposesd.

*U.C.C. § 9-305. Investment property is discussateeally in § 1.04[Ebupra

*8J.C.C. § 9-305, Comment 2SeeU.C.C. § 8-110. Article 9 contains the rules gonmegy
commodity intermediaries because commodities aigdrithe scope of Article 8, but the rules are
consistent with those of Article 8 ompareU.C.C. § 9-305(byvith U.C.C. § 8-110(e).
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nonperfection and priority’.
[5] Letter-of-Credit Rights — § 9-306

A separate provision of Article 9 addresses thegaverning perfection, the effects of perfection
or nonperfection, and priority with respect to séguinterests in letter-of-credit right¥. The
applicable law is the local law of the issuer’dgdiction (or the local law of a nominated person’s
jurisdiction), provided that such a jurisdictioraistate. If the jurisdiction is not a state,dkaeral
choice-of-law rule applies for such issues, meatinag perfection, the effects of perfection and
nonperfection, and priority are governed by the ¢dhe debtor’s locatioftt The objective is to
prevent foreign law from controlling a transactitdmat, from the perspective of the debtor-
beneficiary, its creditors, and a domestic nomitaperson, is essentially domesfic. The
determination of an issuer’'s or nominated persqurisdiction is to be made in accordance with
provisions in Article 5 on letters of credt.

8 9.03 Certificate of Title Laws — 8§ 9-303, 9-337

As was indicated in the material on perfectibthe Code does not govern perfection of certain
assets that are subject to state certificatedefditts®® It does, however, govern the effects of
perfection or nonperfection as well as prioritydoods that are covered by a certificate of tiflae
relevant choice-of-law rules are found in sectieB03.

The most important assets in this category are nvetoicles. Almost every state has a statute
that requires security interests in motor vehitdese perfected by a process that results in otati

*Automatic perfection for investment property isatissed in § 7.02[D§upra
®y.C.C. § 9-306.

®1U.C.C. § 9-306, Comment SeeU.C.C. § 9-301(1).

®2y.C.C. § 9-306, Comment 2.

83U.C.C. § 9-306(b) (referencing U.C.C. § 5-116).

®“See§ 4.02[F]supra.

8Certificate of title” is defined to mean “a ceitifite of title with respect to which a statute
provides for the security interest in questionearizlicated on the certificate as a condition suite
of the security interest’s obtaining priority ovi#e rights of a lien creditor with respect to the
collateral.” U.C.C. § 9-102(a)(10).
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of the secured party’s lien on a certificate isshigthe staté&® The idea is quite simple: Everyone
should understand the imprudence of buying or ledgainst a motor vehicle without first seeing
the certificate of title, as it is the best evidemt the ownership of the vehicle. If the ceratie
shows the lien, notice has been given.

A few states have enacted the Uniform Motor Veh@égtificate of Title and Anti-Theft Act,
whereas others have their own systems. Some $tavesadopted an alternative procedure that
allows the secured party to file a notice of iterast with the state department of motor vehicles.
The Federal Motor Vehicle Lien Act of 1988yhich regulates motor vehicles owned by carriers
with an Interstate Commerce Commission licenseerdeb state perfection laws, and caseslike
re Paigé® permit titling of such vehicles in states thatédittle or no connection with the secured
transaction. Under this approach, for examplecar®d party located anywhere would be protected
by the notation of its lien upon an Oklahoma ciediie of title, even if the debtor did not purchase
the vehicle in Oklahoma and had no other conned¢tidhe state of Oklahoma. Article 9 directly
addresses the issue of connection between tingtelate and the secured transaction: It appiees t
law of the titling state “even if there is no otmelationship between the jurisdiction under whose
certificate of title the goods are covered andyjieds or the debtof? This result is consistent with
modern trucking practices.

Motor vehicles are not the only assets subjectdte sertificate-of-title acts. Assets such as
boats, farm tractors, and mobile homes are thestibf certificate legislation in some states, whil
interests in such assets are perfected by the h&@oake methods (filing, possession, or automatic

®Article 9 defers to such statut@eeU.C.C. 88§ 9-310(b)(3), 9-311(a)(2),(Jee In reRenaud,
302 B.R. 280, 52 U.C.C. Rep. Serv. 2d 761 (E.D. 2803),aff'd, 308 B.R. 347, 53 U.C.C. Rep.
Serv. 2d 403 (Bankr. 8th Cir. 2004) (creditor’s tgage on the debtor’s real property held to be
ineffective to perfect security interest in mokheme permanently affixed to the property because,
as the more specific statute, the vehicle titlitegige applied to all mobile homes and required
notation of the interest on the mobile home’s Gedie of title and filing with the Department of
Finance and Administrationk re Gaylord Grain L.L.C., 306 B.R. 624, 53 U.C.C. R8prv. 2d
390 (Bankr. 8th Cir. 2004) (because Missouri cedtk-of-title statute requires notation on
certificate as exclusive method to perfect a secumterest in an automobile, filing financing
statement did not perfect bank’s security interest)

6749 U.S.C. § 11304.

58579 F.2d 601, 33 U.C.C. Rep. Serv. 1218 (6th ©i82).
%9.C.C. § 9-303(a).

%U.C.C. § 9-303, Comment 2.
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perfection) in other states. As is explained bélthe lack of uniformity among state certificate-of-
title laws is the source of considerable confusion.

Even in title states, not all security interestsuch assets may be perfected using the certificate
method. Article 9 makes it clear that “[d]uringygoeriod in which collateral [subject to a certifie
of title statute] is inventory held for sale ordeay a person or leased by that person as lesdor a
that person is in the business of selling goodkaifkind, [the certificate of title] does not appd
a security interest in that collateral createdhat person.™ The reason should be obvious. The
titing process is complicated, time-consuming amidapplied to a large volume of vehicles,
expensive. If inventory held for sale were covetbd secured party would no sooner apply for a
certificate than its interest would be extinguishgdhe dealer’'s sale of the vehicle in question to
a buyer in ordinary course of business. To avoégdpaperwork and expense associated with such
a procedure, the Code allows the secured partgrfed its interest by making a single Article 9
filing describing its collateral as all of the dets inventory.

The choice-of-law provision for goods covered logdificate of title states that “[t]he local law
of the jurisdiction under whose certificate ofdithe goods are covered governs perfection, theteff
of perfection or nonperfection, and the priorityaafecurity interest in goods covered by a cestiéic
of title from the time the goods become coverethieycertificate of title until the goods ceasedo b
covered by the certificate of titlé*’ Thus, the law of the state that issues a ceat#iof title governs
for so long as the certificate covers the goods.

Article 9 specifies when goods become covered ahdnwthey cease to be covered by a
certificate of title. Goods become covered “wharakd application for the certificate of title and
the applicable fee are delivered to the appropéeathority.”™ Note that even if the state does not

"1See§ 9.04infra.

2U.C.C. § 9-311(d). Carcorp, Inc. v. Bombadier Galpinc., 272 B.R. 365, 47 U.C.C. Rep.
Serv. 2d 374 (Bankr. S.D. Fla. 2002) (motor velsithat are part of a debtor dealer’s inventory must
be perfected by filing a financing statement rathan under the certificate of title statutBut see
First Nat'l Bank of the N. V. Automotive Fin. Cor2003 WL 21219989, 50 U.C.C. Rep. Serv. 2d
915 (Minn. Ct. App. 2003) (lender who perfectednterestin a consumer’s automobile by notation
on the certificate of title had priority over dealeip’s inventory financer when the consumer traded
in its automobile on the purchase of a newer model)

3U.C.C. § 9-303(c).See In reNorth, 310 B.R. 152, 53 U.C.C. Rep. Serv. 2d @ankr. D.
Ariz. 2004) (even though Mercedes had been locatedalifornia for more than four months,
Arizona law continued to govern perfection becawsapplication for certificate had been submitted
in California); Keltner v. Resop, 56 U.C.C. Repns&d 663 (W.D. Wis. 2005) (same result for
vehicle titled in Minnesota, moved to Wisconsint bat re-titled in Wisconsin).

"U.C.C. § 9-303(b).
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actually issue a certificate following these acsidny the applicant, the goods nevertheless ate stil
covered by a certificate of title as that phrasesisd in Article 9. The goods cease to be covered
when the certificate of title ceases to be effectimder the law of the issuing jurisdiction or when
the goods subsequently become covered under &ozeeiof title issued by another jurisdiction,
whichever occurs earliér.

The provisions described above are choice-of-laavipions only. They determine the state
whose law governs perfection and its effects, loey tio not indicate how or when a security interest
in goods subject to a state’s certificate-of-tett becomeperfected In other words, “coverage”
is not the equivalent of “perfection.” Perfectigrgoverned by the procedural requirements of the
certificate-of-title act. Coverage and perfectrati coincide if the certificate-of-title law prodes
that perfection occurs when the application ancafeedelivered to the proper state official. That
is the case in many states, but in others perfedsiconditioned upon surrender of any existing
certificate of title and/or upon the actual isswanta certificate of title with the security inest
noted thereo®. In such a state, a motor vehicle may be coveyeddertificate of title even though
perfection has not occurred. All this means is$ tbgues of perfection, the effects of perfection o
nonperfection, and priority will be governed byttetate’s law.

Id. See In rBaker, 56 U.C.C. Rep. Serv. 2d 256 (W.D. Wis. J@8&curity interest in buyer’s
vehicle perfected under New Mexico’s certificatetitie act continued to be perfected after buyer
moved to Wisconsin because buyer did not appIWisiconsin title). Due to the differences in state
certificate of title laws, Article 9 does not adssevhen a certificate of title ceases to be effecti
for intrastate purposes.

*See In reTrible, 290 B.R. 838, 50 U.C.C. Rep. Serv. 2d #B6Kan. 2003) (because the
exclusive method to perfect a security interest mobile home was by notation on the certificate
of title, the secured party was not perfected Iotpeiof its real estate mortgage on the property to
which the mobile home was attached).
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