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Easements and the Rule of Reason

• Easement holder can make a reasonable use of 
easement, but can’t unreasonably interfere w/ 
servient owner’s possession and enjoyment
– Servient owner can enjoin excessive use (and/or 

recover damages)

• Servient owner can reasonably enjoy 
possession of servient land, can’t unreasonably 
interfere with holder’s use of the easement
– Easement holder may enjoin an unreasonable 

interference (and/or recover damages)

Maintenance• Suppose Clayton (owner 
of servient land in Alft) 
had graded and 
resurfaced the driveway 
following a spring flood, 
at a cost of $1,500

• Must Gracie pay for this, 
and if so, how much?

A.  Gracie doesn’t have to pay; the deed doesn’t 
obligate her to pay for maintenance
B.  Gracie must pay $750
C.  Gracie must pay $1,500

Duty of Maintenance
• If holder’s use is not shared by servient

landowner, holder bears full duty to maintain 
easement
– Actual maintainence, or reimbursement of 

servient owner’s reasonable expenses (if servient
owner actually performs the maintenance)

• But, if use is shared with servient owner (e.g., 
Alft), duty to maintain is shared between 
easement holder and servient owner

Schleumer v. Elrod

Road easement
for access to
riverfront parcel

Elrod Facts
• Elrods have express easement over Stratman

farm to reach riverfront lot
– Deed:  “Grantees [Elrods] shall pay [$100 per 

year] to be used to help maintain the roadways”
– Stratmans later sells farm to Schluemers

• For 10 years, no maintenance is done by 
Schleumers; Elrods never paid Schleumers

• After 10 years, Schluemers sue Elrod to collect 
$1,000, Elrod argues “I can setoff the $$ I spent 
to fix the roads myself”

Arguments in Elrod

• Schluemers argue:  shared use of road, so 
shared burden to fix it
– $100 payment is to “help maintain” the roads, and 

thus is meant to defray the Schluemer’s share of 
the expenses (no offset against the Elrod’s share)

• Elrods:  deed shifted duty to Stratmans (now 
Schluemers) in exchange for $100/year payment
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Schleumer v. Elrod
• If they shared use of the road, why wouldn’t they 

share the burden to fix the road?
– Language of deed is consistent w/shared burden 

(“to help maintain roadways”)
– But, shared duty creates “common pool” problem, 

especially as more lots are sold (each owner may 
free-ride on efforts of others

– Court interprets deed language to avoid this 
problem, by allocating duty exclusively to servient
owner (in exchange for $100/year payment)

Variation on Schleumer
• Assume Elrods construct a B&B (for up to 20 

guests) on the riverfront parcel
– Assume easement language in deed is identical to 

that quoted in Schluemer v. Elrod

• Schluemers sue for injunction to prevent use of 
road for customer access.  Court should:

A.  Grant injunction B.  Deny injunction

Variation on Schleumer
• Question:  Is use for access by B&B 

customers w/in the “scope” of the 
easement?
– If so, use for customer access is 

“reasonable,” so no injunction should be 
granted

– If not, use is “excessive,” and servient
owner is entitled to injunction

Application to B&B Hypo
• Q:  Might Stratmans (in creating easement over 

the farm) have reasonably contemplated use of 
dominant land as a B&B or similar use?
– Is dominant land restricted to residential use?
– Is $100/year/lot enough to maintain road to 

support commercial use?  [Implied limit?]
– Would commercial use (more cars, more traffic) 

pose greater interference w/use of servient estate 
(e.g., interference with servient owner’s farming)?

Rule of Reason Analysis
• Relevant facts may include

– Language used in the deed
– Was original easement express, implied, or 

prescriptive in nature?
– Change in nature of the use
– Change in intensity of the use
– Change (physical enlargement) of easement
– Interference w/enjoyment of servient land?
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Henley v. Cablevision

• 1922:  Subdivision trustees granted easements 
over subdivision lots
– To SW Bell to “construct, ... operate and maintain 

its lines for telephone and electric light purposes”
– To Union Electric to “keep, operate and maintain 

its lines consisting of cables, manholes, wires, 
fixtures and appurtenances thereto

• 1982:  Cablevision wants to install CATV lines
– It obtains licenses from SWB, UE to install CATV 

lines under SWB/UE’s easement rights
– Trustees seek injunction against Cablevision

Questions about Henley Dispute
• (1) Could SW Bell have installed CATV lines 

over the easement area, under the language 
used in its easement deed (p. 589)?

• (2)  Is SW Bell’s easement divisible (i.e., can SW 
Bell use its easement for phone lines and, at the 
same time, license Cablevision to use the 
easement for CATV lines)?

• (3)  Is SW Bell’s easement “exclusive”?

Scope of Henley Easement
• Held:  Providing CATV service is permissible 

use, not an “excessive use”
– Original easement was intended to bring power 

and communication into neighborhood homes, so 
it should be interpreted broadly in that light

– Even if CATV was not foreseeable in 1922, 
nature of use is similar (communications), and 
use doesn’t actually increase burden on servient
land

Henley• Suppose Trustees in 
1982 voted to buy a 
satellite dish and 
provide satellite TV 
service to all residents
– Residents will pay for 

service as part of their 
subdivision dues

• Trustees plan to run 
lines for service on 
same 5' strip subject to 
SWB easement

• Can they do so?

A.  Yes; they own
the land
B.  No; SWB can
prevent this

Henley and “Exclusiveness”
• If SW Bell’s easement is “exclusive,” the 

Trustees can’t make any use of that 5’ strip to 
provide communication-related utilities
– If easement is “exclusive,” it can be divided, e.g., 

SW Bell could use the easement and license 
others (Cablevision) to use it too

• By contrast, if trustees retained right to share in 
the use rights granted to SW Bell, then that 
easement is “nonexclusive” and can’t be divided
– Trustees could then provide CATV service


