
Common Interest Communities

• Today, almost all new residential development 
occurs in common interest communities

• Most CICs are operated/managed by an owners 
association, which is established by the 
declaration (a CIC’s “constitution,” of sorts)

• Most associations are financed through 
assessments (as described in Neponsit)

Covenant Enforcement:  Hypo

• Noise is a problem in East Campus (which is 
not organized as a CIC)

• 30 of 32 lot owners in the neighborhood enter 
into and record covenants that:
– Establish “quiet hours” after 8:00pm
– Prohibit lots from being leased to or occupied by 

unrelated persons
• Can this covenant be enforced against the 

other two owners?

A. Yes B. No

Covenant Enforcement:  
General Rule

• Covenant cannot be imposed on land 
without consent of owner of that land

• General principle:  imposing covenant on 
all 32 lots requires unanimous consent
– No existing declaration covers these lots, so 

no basis to imply “majority vote” rule

Evergreen Highlands v. West
• West buys lot/home in Evergreen Highlands 

Subdivision in 1986
– At that time, membership in association was voluntary 

(relied on voluntary contributions)
• 1995:  > 75% of homeowners vote to amend 

covenants to impose mandatory assessments 
(lien if not paid)

• West sues, arguing that mandatory assessment 
covenant is not enforceable 

Evergreen Highlands v. West

• Court:  declaration allowed majority of lot 
owners to vote to change the covenants
– B/c 75% voted to impose required assessments, 

assessment is enforceable against all lot owners

• Suppose declaration had not allowed 
changes by majority vote.  Would the case 
have been decided differently?

A.  Yes, West would have prevailed

B.  No, West would still have to pay

West
• Held:  b/c association was a “common interest 

community,” it had the implied power to levy 
assessments (even though this was not 
expressed in original declaration)
– Association was created to own/operate, and did 

own/operate, common areas

– Maintenance inures to benefit of all owners
– Thus, all owners implicitly agreed to share costs



Note 1, page 647

• Pushaw owns lot in Shady Acres
• HOA votes by 47-16 to spend $100,000 to 

build a playground, increase mandatory 
assessments to pay for it

• Pushaw (dissenter) challenges HOA’s
authority to impose this assessment

• Can the HOA do this?  Additional info?

Relevant Questions
• What does declaration say about the HOA’s

power to levy assessments?
– If power is expressly limited, HOA can’t impose 

assessments above that limit w/out a valid 
amendment of declaration/CCRs

• Under West, this is not to “maintain” already-
existing amenities, but to add “new” ones
– Courts may be less likely to view this as part of the 

“implied” bargain of purchasing lot in a CIC

Covenants as Land Use Controls

Nahrstedt
• Nahrstedt buys unit in 

Lakeside Village Condos
• CC&Rs:  “No animals 

(which shall mean dogs 
and cats) shall be kept in 
any unit.”

• Nahrstedt has 3 indoor 
cats (Boo-Boo, Dockers, 
and Tulip)

• When HOA learns of her 
cats, it fines her (CCRs
permit fines for violations)

• She sues for injunction 
against enforcement of 
no-cat covenant

Question About Nahrstedt

• Nahrstedt bought her 
condo 10 years after 
the covenant was 
created.  So why didn’t 
the court discuss 
whether the no-pet 
covenant “touches and 
concerns” land?



Ms. Nahrstedt’s Argument
• California statutes:  covenant can only be 

enforced if it is “reasonable” (replaces common 
law “touch and concern” requirement)

• Nahrstedt:  “My cats are quiet, indoors, don’t 
actually bother my neighbors, so enforcing 
covenant against me is unreasonable, violates 
my privacy, doesn’t really benefit my neighbors”

• Should Nahrstedt prevail?

Nahrstedt v. Lakeside Village
• Held:  Covenant is reasonable on its face, can 

be enforced even w/out proof of actual harm
– Pets can pose annoyance (possible risk)
– Covenant may “add value” (some residents would 

attach “premium” to living “pet-free”)

– Why not just regulate pet problems by rule?
• Case-by-case review would produce more 

disputes
• If unclear, residents may “push the envelope”
• Cost of litigation may discourage HOA from 

litigating to enforce the covenants

Nahrstedt and the Restatement
• Note Nahrstedt’s consistency with Restatement

– No pet-covenant imposes only indirect restraint 
on alienation and has “rational” justification

– Restraint on alienation is not “unreasonable” (lots 
of buyers would take subject to no-pet rule)

– Covenant is enforceable under §§ 3.1, 3.5
• Note:  a statute could make such a covenant 

“illegal” or contrary to public policy, either in 
general (all pets) or as applied (e.g., guide dogs)

Limits of CCR
Enforcement

• Would any of the 
following covenants 
(in original CCRs) be 
subject to challenge?
– “No clotheslines”
– “No smoking inside 

any unit”

– “No yard signs”
– “Homes can only be 

white, beige, or gray”

– “Cars can only be 
white, beige, or gray”

Transfer Restrictions [Note 4]
• Shady Acres Condos CCRs:  “unit owner may 

not transfer his/her unit without prior written 
consent of HOA Board”
– Lea (owns unit 1) proposes to sell to Fred
– Smiths (own unit 2) propose to sell 1/4 shares of 

unit 2 to three other couples

– HOA Board refuses consent to both transfers

• Is Board’s refusal of consent legal?


