Alft v. Stewart

CLAYTON

ALFT

» 1975: Bryan, owner of a lot, Note Z(C)

granted an easement for
parking to First Episcopal
Church

. 2004: First Episcopal Church  (Bryan)
moves, sells its building to )
Grace Pentecostal Church parking

* 2005: Chen buys lot from MAIN ST.

Bryan and plans to build on it
« Is the lot still subject to an

easement for parking in favor

of Grace Pentecostal Church?

5th AVE.

Easements: Appurtenant/In Gross

« Easement is appurtenant if it benefits land
(benefits holder as owner of dominant parcel)
— Appurtenant easement “runs with” ownership of
dominant parcel
« In gross easement only benefits its holder
individually, and not as an owner of land
— At common law, in gross easement was typically NOT
transferable (unless created for commercial
purposes)
« If instrument creating easement is ambiguous,
courts have typically resolved this by preference
for appurtenance (e.g., Alft v. Stewart)

Note 2(c), page 560

« If easement was in gross, it was personal to First

Episcopal, not transferable to Grace Pentecostal

— If so, Grace can't use the lot for parking

— First may no longer be able to use the lot for
parking (if it is not convenient to their new
location)

— As a result, the easement may not seriously
restrict Chen'’s ability to develop the land

Note 2(c), page 560

+ Did Bryan intend for easement to be
appurtenant or in gross?

—In gross argument: he intended to benefit his

church, not Grace Pentecostal

— Appurtenance argument: if the easement is
appurtenant, this would benefit First Episcopal
by increasing expected value of church parcel
(Willard ruled easement to be appurtenant)

Problem 5

» For $5,000 cash, Lambert granted Barondes an
easement to hunt/fish on Lambert’s land
— Barondes owns no other land
— Easement deed silent re: whether easement is

transferable by Barondes

¢ Can Barondes transfer the easement to Bailey
(who frequently hunts with his good friend, Dick
Cheney)?




Easements in Gross and Transfer

« General rule: easements in gross were purely
personal to their holder, and thus weren't
transferable by the holder
— That might not make sense, as applied to this
hypothetical

— $5,000 cash price could suggest parties viewed
easement as transferable (would allow Barondes
to recoup his investment via transfer)

Easements in Gross and Transfer

« Note: commercial in gross easements (e.g.,
utility easements) were considered
transferable, even at common law
— Rationale: transferability necessary to allow

holder to recoup money invested in acquiring
easement

« Also, profits (e.g., timber, mineral rights) were
also treated as transferable, even if in gross

New Restatement [note 3, p. 561]

¢ Traditional easement law: in gross = “personal”

* New Restatement of Servitudes separates
whether an easement is in gross and whether it
is “personal”

— In gross/appurtenant distinction focuses upon
land-relatedness (is the easement tied to the
ownership of particular land?)

— “Personal” focuses upon transferability
(“personal” = not transferable)

Alft v. Stewart: Easements Under
the New Restatement?

* Both the driveway and lake easements are
tied to the Alfts’ ownership of the lot (thus,
both are appurtenant)

— Driveway easement would “run” (transfer) with
ownership of the Alft lot

— Lake easement would not run with ownership
of the Alft lot (it is “personal” by its terms)

Prescriptive Easements

* A prescriptive easement is an easement
that arises by operation of law, based on
the user’s longstanding adverse use
—Thus, “use” is to prescriptive easement as

“possession” is to adverse possession

» These cases present similar issues and

policies to adverse possession disputes




Melendez v. Hintz

* Melendez (owner of Lot 17) claims a prescriptive
easement over Lot 16
— Prior owner of Lot 16 had built a driveway
— Prior owner of Lot 17 used it for access to her
home on Lot 17, and also constructed a “loop”
extension straddling boundary of Lots 16 and 17
« After buying Lot 17, Melendez continued to use
this driveway, w/o objection from Hintz, the
current owner of Lot 16 (total use > 20 years)

Melendez Holding

* Melendez has prescriptive easement

— “Loop” driveway extension was clear “invasion” of
interest of owner of Lot 16 (not shared)

— Melendez’s use of Hintz's land is generally
presumed to be adverse (West case); Hintz didn't
prove it was permissive

— 5-year period for prescription satisfied by > 20

years of uninterrupted use by Melendez and
predecessor owner of Lot 17

Simmons: Right or Wrong?

¢ One view: it's a bad rule

— We want TO to be vigilant and raise challenge to
encroachments promptly (not “sleep” on rights)
— Permits TO to be silent in face of ambiguous
conduct by neighbor using shared driveway
« Alternate view: it's a good result

— Neighbors view use differently from possession

— Building of loop went beyond accommodation,
would be unmistakable sign of hostility

Melendez v. Hintz

¢ Result if no “loop” driveway extension?
— Court’s reasoning: no prescriptive easement
— Mere shared use of driveway built by owner of Lot
16 would be presumed permissive (heighborly
accommodation, under Simmons rule, p. 573)

— No evidence of hostiligl (no interference with
Hintz's use) that woul

4 change this presumption,
so Hintz would've prevailed
« Does this make good sense?




Prescriptive Easement?

e Could the Cubs modify
their stadium to block
views from neighboring
rooftops, or have the
neighboring parcels
acquired a prescriptive
easement to view Cubs
games?




