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Note 2• 15 years ago, Ted/Sarah 
built driveway (at shared 
cost) straddling boundary 
line of their two lots
– They did not ever sign 

an express cross-
easement agreement

• Recently, Ted sold his lot 
to Wells, who plans to 
fence her lot (blocking 
the old driveway) and 
build a new driveway

• Can Sarah prevent this?

Ted �  Wells

Sarah

Note 2:  Common Driveway
• Result may well depend on whether use is 

presumed permissive or hostile
– If permissive, Sarah can’t overcome presumption
– If presumed hostile, Sarah will likely prevail

• Similar to Melendez/Simmons, or different?
– Allowing continued use comports better with 

policy underlying prescription doctrine (burden on 
landowner to object/clarify user’s status)

Note 2:  Common Driveway
• This case would not be covered by the 

Simmons exception (see fn. 6 in 
Melendez, p. 574)
– Sinnett:  mutual use of all of a common 

driveway is considered adverse to either 
individual owner

– Akin to “agreed boundary” or “acquiescence”
cases in adverse possession

Prescriptive Easement?
• Could the Cubs modify 

their stadium to block 
views from neighboring 
rooftops, or have the 
neighboring parcels 
acquired a prescriptive 
easement to view Cubs 
games?

Negative Easements

• A negative easement gives its holder the 
right to use the servient land by preventing 
certain uses by the servient owner

• Even though the common law didn’t allow 
many kinds of negative easements, it did 
allow the creation of negative easements 
for view (Petersen v. Friedman, p. 554)
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Negative Prescriptive Easement?

• Traditionally, common law courts were reluctant 
to recognize negative easements
– Historical problem:  hard to tell that a negative 

easement exists just by looking at the land (no entry 
onto servient land, no visible use of servient land)

– Current problem:  it maybe difficult to discern that a 
prescriptive negative easement exists (there would be 
no instrument creating the easement on the records)

Other Issues:  Estoppel
• Might building owners might have a basis 

for an estoppel claim?
– E.g., Cubs never objected before, so we 

spent $$$ to improve rooftops, install 
bleachers, advertise, etc.

– Even if our use was a license, Cubs shouldn’t 
be able to revoke it now (we would suffer 
unjustifiable harm --- loss of our investment)

The Fallout
• http://cbs.sportsline.com/mlb/story/107534

89/rss
– Five years ago, Cubs installed screens to 

block rooftop views
– Cubs then made agreements w/building 

owners, who agreed to pay the Cubs 17% of 
gross sales

Easement?• Carol, owner of tract of 
land, divides it into 
Parcels A and B

• Carol conveys Parcel A 
to Fred, keeps Parcel B

• Carol’s deed to Fred 
contains no mention 
of any easement to 
cross Parcel B to 
reach the public road

• Can Carol prevent Fred 
from crossing Parcel B 
to reach Parcel A?

Land of Smith

Carol

Parcel A

Parcel B

Carol �  Fred

Carol

Implied Easement of Necessity

• If Lot A is landlocked (no legal access) due to a 
transfer that severs Lots A and B from common 
ownership, an implied easement of necessity
arises over Lot B
– Rationale:  even if no express easement was granted 

or retained, the parties must have assumed owner of 
Lot A would have an easement over Lot B (why would 
you buy land you couldn’t reach?)

Implied Easement?

Smith

DavisA.  Yes
B.  No
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Implied vs. Cartway Easement

• Smith could not claim implied easement over 
Davis’s land to reach landlocked parcel
– Parcel was not landlocked due to severance of 

would-be dominant and servient parcels (no deed 
into which that easement could be implied)

• But, in some states, incl. MO, owner of a 
landlocked parcel can condemn (but must pay 
appraised value for) an access easement over 
neighboring land (public policy)

Implied vs. Cartway Easement
• If an owner could claim an implied 

easement of necessity, might the owner 
choose to condemn (and pay for) a 
cartway easement instead?
– Implied easement of necessity terminates 

when necessity ends
– Cartway easement is perpetual, and is clearly 

established by recorded instrument (certainty)

Bob’s 
Ready-to-
Wear v. 
Weaver

Bob’s Timeline
• Pre-1971:  Eversoles owned and leased 3 lots

– (1) Weaver (1940) (operates restaurant)
– (2) Parman (1953) (operates Bob’s)
– (3) City (1955) (parking lot, Weaver and Parman

customers used rear entrances from parking lot)

• 1971:  Weaver, Parman buy their store lots
– Customer use of parking lot continued after sale

• 1976:  Weaver buys parking lot parcel
• Weavers build a fence that blocks customers 

from accessing the Bob’s store from the parking 
lot parcel through the rear entrance

Implied Easement:  Prior Use
• Arises when an owner that has used one portion 

of his land to benefit another portion of it then 
severs ownership of those two portions, IF

• At time of severance, prior use had been 
continuous, apparent, and reasonably necessary 
for enjoyment of quasi-dominant parcel
– Q:  When Parmans bought store parcel, did they also 

get implied easement over the parking lot parcel?

Bob’s and Quasi-Easement
• Why assume Eversoles and Parmans

would have intended for an easement over 
parking lot parcel to exist after sale of the 
store parcel?
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Quasi-Easement:  Legal Standard

• Why must use be apparent , continuous , 
and necessary at time of severance of 
would-be dominant and servient parcels?


