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NOTES 

 

Good  i n  T h e or y ,  B a d  i n  P r a c t i c e :  T h e  
U n i n t e n d e d  C on se q u e n c e s  

of B A P C P A ’s C r e d i t   
C ou n se l i n g  R e q u i r e m e n t  

In re Gee1 

I. INTRO DU CTIO N 

     O n A pril 2 0 , 2 0 0 5 , after nearly a decade of lobbying  by th e credit in-
dustry, P resident B ush  sig ned th e B ankruptcy A buse and C onsumer P rotec-
tion A ct ( B A P C P A ) .2 T h e publicly stated g oal of B A P C P A  w as to make 
bankruptcy less desirable so th at debtors w ould stop abusing  th e protections 
of th e B ankruptcy C ode.3 A lth oug h  C ong ress w as motiv ated by laudable in-
tentions, it is clear th at B A P C P A  contains at least one g ood idea th at does not 
w ork in practice — th e credit counseling  req uirement.4 
     U nder B A P C P A , a debtor must receiv e credit counseling  before filing  

for bankruptcy.5 Not only did C ong ress fail to instruct j udg es on th e proper 
w ay to dispose of debtors w h o fail to meet th e credit counseling  req uirement, 
it also failed to consider th e best w ay to educate consumers about debt man-
ag ement. T h is Note focuses on a recent M issouri case, In re G ee, and con-
cludes th at B A P C P A ’s credit counseling  req uirement is sev erely h arming  
debtors w h o, like B erth a M ae G ee, are unable to receiv e credit counseling  
and must forfeit th e protections of th e B ankruptcy C ode. 

  
 1. 332 B.R. 60 2 ( Bankr. W.D. M o. 20 0 5). 
 2. See Press Release, Th e Wh it e H ouse, President  S ig ns Bankrupt cy Abuse 
Prev ent ion and Consumer Prot ect ion Act  ( Apr. 20 , 20 0 5), 
h t t p:/ / www.wh it eh ouse.g ov / news/ releases/ 20 0 5/ 0 4/ 20 0 50 420 -5.h t ml ( last  v isit ed 
M ar. 30 , 20 0 6). 
 3. I d . 
 4. 11 U .S .C. §  10 9( h ) ( S upp. V  20 0 5). 
 5. I d . 
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II. FACTS  AND H O LDING  

O n O ctober 2 0 , 2 0 0 5 , facing  imminent foreclosure on h er h ome, B er-
th a M ae G ee filed a C h apter 1 3  bankruptcy petition in th e W estern D istrict 
of M issouri in an attempt to stop th e foreclosure.6 S h e also filed a C ertifica-
tion of E x ig ent C ircumstances to W aiv e D ebt C ounseling  P rior to F iling  
( th e “C ertification”) .7  

T h e C ertification stated th at, prior to th e foreclosure sale, sh e h ad 
strug g led to pay an attorney w h o w ould file h er bankruptcy petition.8 A ddi-
tionally, sh e described h er difficulties in ph ysically reach ing  h er attorney’s 
office and in communicating  w ith  h er attorney.9 F inally, G ee stated th at sh e 
h ad contacted C onsumer C redit C ounseling  ( “C C C ”)  of S pring field, M is-
souri on O ctober 2 0 , 2 0 0 5 , only to find out th at C C C  did not prov ide coun-
seling  on th e first day th at it w as req uested.10  F our days after h er initial 
req uest, C C C  ag reed to send G ee th e paperw ork sh e needed to complete th e 
counseling .11 

U ltimately, th e bankruptcy court for th e W estern D istrict of M issouri 
denied G ee’s req uest for a w aiv er of th e credit counseling  req uirement.12 
G ee th en filed a motion to v acate th e court’s order denying  th e w aiv er, 
w h ich  th e court also denied.13 D espite admitting  th at G ee’s circumstances 
w ere ex ig ent, th e court denied th e motion, because G ee h ad failed to sh ow  
th at sh e w as unable to obtain credit counseling  w ith in th e fiv e-day period 
after filing  h er bankruptcy petition.14 B ecause G ee obtained neith er th e 
credit counseling  nor th e w aiv er, sh e w as inelig ible to be a debtor under th e 
B ankruptcy C ode;  th erefore, th e court dismissed h er case.15 

  
 6. I n  r e G ee, 332 B.R. 60 2, 60 3 ( Bankr. W.D. M o. 20 0 5). As soon as a debt or 
files h er bankrupt cy pet it ion, t h ere is a st ay of “ all act ions by credit ors ag ainst  debt ors 
or t h eir propert y.”  11 U .S .C. §  362 ( 20 0 0  & S upp. V  20 0 5). F urt h ermore, a Ch apt er 
13 bankrupt cy proceeding  allows a debt or t o keep h er h ome by including  mort g ag e 
payment s in h er repayment  plan. See i d . §  1322( b). 
 7. G ee, 332 B.R. at  60 3.  
 8. I d . 
 9. I d . 
 10 . I d . 
 11. I d . 
 12. I d . 
 13. I d . at  60 4. 
 14. I d . 
 15. I d . at  60 3. 
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III. LEG AL BACK G RO U ND 

A. Th e  H i s t o r y  o f  C h a p t e r  1 3  
C onsumers h av e been able to reorg aniz e th eir debts under th e protec-

tion of th e bankruptcy courts since th e C h andler A ct of 1 9 3 8 .16 U nder th e 
C h andler A ct, th e orig inal C h apter X I I I  consisted of a debt repayment plan 
under th e superv ision of th e bankruptcy court.17 H ow ev er, according  to th e 
leg islativ e h istory of th e 1 9 7 8  B ankruptcy A ct, th e C h andler A ct’s C h apter 
X I I I  w as “one of th e least understood and most erratically applied of all 
federal statutes dealing  w ith  bankruptcy or social w elfare.”18  

B ecause of th is lack of understanding  of C h apter X I I I , debtors w ere 
often push ed into C h apter V I I  liq uidation bankruptcies, ev en th oug h  th e 
debtors may h av e preferred to repay th eir creditors.19 C h apter X I I I  w as only 
av ailable to debtors w h en th e debtor’s bankruptcy j udg e w as familiar w ith  
C h apter X I I I  and w as interested in superv ising  a plan.20  A dditionally, it w as 
unav ailable to debtors w ith out reg ular salary income.21  

I n 1 9 7 8 , as a result of increasing  consumer bankruptcies, C ong ress 
amended th e bankruptcy code by passing  th e B ankruptcy R eform A ct of 
1 9 7 8  ( “1 9 7 8  A ct”) .22 T h e 1 9 7 8  A ct encourag ed debtors to file C h apter 1 3 23 
bankruptcy by prov iding  for a broader disch arg e of debts and an increased 
ability to keep th eir h omes and oth er assets.24 T h e intended result w as for 
debtors to repay more of th eir debts th an in a C h apter 7  liq uidation proceed-
  
 16. ELIZ AB E T H  WARRE N  & JAY  LAW RE N C E  W E S T B ROOK , T H E  LAW  OF  D E B T ORS  
AN D  CRE D IT ORS  5 ( 4t h  ed. S upp. 20 0 5).  
 17. I d .  
 18. S . RE P . NO. 95-989, at  12 ( 1978), a s r ep r i n t ed  i n  1978 U.S.C.C.A.N. 5787, 
5798. 
 19. H .R. R E P . NO. 95-595, at  117 ( 1977), a s r ep r i n t ed  i n  1 9 7 8  U . S . C . C . A . N .  
5 9 6 3 , 60 77-78. 
 20 . I d . 
 21. S . RE P . NO. 95-989, at  13 ( 1978), a s r ep r i n t ed  i n  1978 U.S.C.C.A.N. 5787, 
5799. To be elig ible for Ch apt er X III bankrupt cy under t h e Ch andler Act , a debt or 
was req uired t o h av e reg ular income t h at  came from wag es, salary, or commissions. 
I d . As a result , t h is req uirement  eliminat ed small business owners and welfare recipi-
ent s from Ch apt er X III elig ibilit y, ev en t h oug h  such  debt ors h ad reg ular income. I d . 
To rect ify t h is sit uat ion, t h e new Ch apt er 13 only req uired reg ular income sufficient  
t o fund a repayment  plan. I d . 
 22. Pub. L. No. 95-598, 92 S t at . 2549. 
 23. Th e Ch andler Act  used Roman numerals t o denot e different  sect ions. I d . 
Wh en Cong ress ov erh auled t h e bankrupt cy laws in 1978, it  ch ose t o keep t h e same 
numbers but  ch ang e t h e numbering  from Roman numerals t o Arabic numerals. WAR-
RE N  & W E S T B ROOK , su p r a  not e 16, at  7. 
 24.  S . R E P . NO. 95-989, at  223-24. Th is broader disch arg e of debt s included 
ev en fraud and int ent ional t ort s. I d . 
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ing .25 T h ese incentiv es w orked temporarily, as C h apter 1 3  filing s increased 
to about th irty percent of all bankruptcy filing s in th e years follow ing  th e 
adoption of th e 1 9 7 8  A ct.26 

A s part of th e protections offered to a debtor ch oosing  C h apter 1 3  
bankruptcy, C ong ress included an automatic stay of “all actions by creditors 
ag ainst th e debtor or h is property.”27 T h e stay w as desig ned to prov ide th e 
debtor w ith  a “breath ing  spell” to prepare for a C h apter 1 3  repayment 
plan.28 T h erefore, th e stay took effect as soon as th e debtor filed a bank-
ruptcy petition, alth oug h  creditors could petition th e bankruptcy court for 
relief from th e stay.29 I f a creditor ch ose to ig nore th e stay and continue its 
actions ag ainst a debtor, th e creditor could be liable for both  actual and 
punitiv e damag es.30  F inally, under th e 1 9 7 8  A ct, th e stay remained in effect 
until th e case w as closed or dismissed or until a disch arg e w as g ranted.31 

 
B.  T h e 2 0 0 5  Ba nk ru p t c y  A m end m ent s  

 
I n 2 0 0 5 , after sev eral years of attempts by th e credit industry to 

streng th en bankruptcy protections,32 C ong ress passed B A P C P A .33 I n h is 
  
 25. H .R. RE P . NO. 95-595, at  118. 
 26. S . R E P . NO. 95-989, at  224. 
 27. H .R. RE P . NO. 95-595, at  121.  
 28. I d . Th e st ay was desig ned t o h elp t h e debt or prepare for a Ch apt er 13 repay-
ment  plan, not  t o prov ide a way for debt ors t o h ide from t h eir oblig at ions. I d . at  122. 
To t h at  end, Cong ress limit ed t h e st ay t o act ions reg arding  consumer debt s. I d . F or 
ex ample, some of t h e act ions t h e st ay does not  affect  include criminal prosecut ions 
ag ainst  t h e debt or, act ions for pat ernit y, and act ions t o modify domest ic support  obli-
g at ions. 11 U .S .C. §  362( b) ( 20 0 0  & S upp. V  20 0 5). 
 29. F or ex ample, a credit or wh ose int erest  is not  adeq uat ely prot ect ed can apply 
for relief from t h e st ay, as can a credit or wh ose claim is secured by real propert y and 
wh o can sh ow t h at  t h e debt or was using  bankrupt cy in an at t empt  t o defraud t h e credi-
t or. 11 U .S .C. §  362( d). 
 30 . 11 U .S .C. §  362( k) ( S upp. V  20 0 5). 
 31.  I d . §  362( c)( 2). 
 32. During  H ouse debat e on an amendment  t o BAPCPA t h at  would h av e af-
forded Ch apt er 13 debt ors more flex ibilit y in calculat ing  t h eir financial needs for 
purposes of est ablish ing  a repayment  plan, Cong ressman H enry H yde said “ let  me 
pay my respect s t o t h e credit or lobby. Th ey are awesome.”  S usan Jensen, A  L eg i sla -
t i v e H i st or y  of  t h e B a n k r u p t c y  A b u se P r ev en t i on  a n d  C on su m er  P r ot ec t i on  A c t  of  
2 0 0 5 , 79 AM. BAN K R. L.J. 485, 528 ( 20 0 5). Th e credit  indust ry spent  millions lobby-
ing  for ch ang es t o t h e bankrupt cy code, but  est imat ed t h at  t h e indust ry would sav e 
millions more t h roug h  BAPCPA. Jennifer Brooks, J u r y  I s St i ll O u t  O n  N ew  B a n k -
r u p t c y  L a w , A S B U RY  PARK  PRE S S , F eb. 12, 20 0 6, 
h t t p:/ / www.app.com/ apps/ pbcs.dll/ art icle? AID= / 20 0 60 212/ BU S INES S / 60 2120 357&
S EARCH id= 73236216474327 ( last  v isit ed M ar. 28, 20 0 6). M BNA, wh ich  was one of 
t h e companies leading  t h e lobbying  effort s, est imat ed in 20 0 0  t h at  proposed ch ang es 
t o t h e bankrupt cy code would sav e M BNA more t h an $ 60  million a year. I d . 
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sig ning  statement, P resident B ush  summariz ed th e rationale for B A P C P A :  
“I f someone does not pay h is or h er debts, th e rest of society ends up paying  
th em. I n recent years, too many people h av e abused th e bankruptcy law s. 
T h ey’v e w alked aw ay from debts ev en w h en th ey h ad th e ability to repay 
th em.”34  

O ne ch ang e B A P C P A  made w as to restrict th e automatic stay in mul-
tiple-filing  situations.35 F or ex ample, in situations w h ere th e debtor h ad a 
bankruptcy case pending  w ith in th e preceding  year and h ad th e earlier case 
dismissed, th e automatic stay w ill terminate th irty days after th e later case is 
filed “w ith  respect to any action taken w ith  respect to a debt or property 
securing  such  debt or w ith  respect to any lease.”36 E ssentially, debtors w ith  
tw o or more cases pending  in th e preceding  year do not receiv e th e protec-
tion of an automatic stay.37 

B A P C P A  also establish ed a credit counseling  req uirement. B anking  
and credit card industries lobbied for th is prov ision in an attempt to encour-
ag e people w ith  financial difficulties to ch oose options oth er th an bank-
ruptcy.38 P roponents of th e credit counseling  req uirement arg ued th at credit 
  
 33. Pub. L. No. 10 9-8, 119 S t at . 23 ( 20 0 5). Th e S enat e approv ed BAPCPA by a 
v ot e of 74 t o 25, wh ile t h e H ouse of Represent at iv es passed t h e bill by a v ot e of 30 2 
t o 126. See Jensen, su p r a  not e 32, at  565-66 ( discussing  t h e h ist ory of BAPCPA).  
 34. Press Release, Th e Wh it e H ouse, President  S ig ns Bankrupt cy Abuse Prev en-
t ion and Consumer Prot ect ion Act  ( Apr. 20 , 20 0 5), 
h t t p:/ / www.wh it eh ouse.g ov / news/ releases/ 20 0 5/ 0 4/ 20 0 50 420 -5.h t ml ( last  v isit ed 
M ar. 30 , 20 0 6). Th is v iew t h at  debt ors were abusing  prot ect ions offered under t h e 
Bankrupt cy Code was not  limit ed t o Republicans. F or ex ample, Represent at iv e Rich  
Bouch er, a V irg inia Democrat , said in a news release t h at  “ debt ors t reat  bankrupt cy as 
merely anot h er financial planning  t ool and file for bankrupt cy for simple conv en-
ience. Th ese pract ices are permit t ed under t h e current  bankrupt cy law wh ich  allows 
debt ors t o walk away from t h eir debt s reg ardless of wh et h er t h ey h av e t h e abilit y t o 
pay any port ion of wh at  t h ey owe.”  Press Release, H ouse Judiciary Comm., H ouse 
Approv es Bankrupt cy Reform Leg islat ion ( Apr. 14, 20 0 5), 
h t t p:/ / j udiciary.h ouse.g ov / newscent er.aspx ? A= 475 ( last  v isit ed Apr. 7, 20 0 6). 
 35. 11 U .S .C. §  362( c) ( S upp. V  20 0 5);  see Lisa A. Napoli, T h e N ot -So-
A u t om a t i c  St a y :  L eg i sla t i v e C h a n g es t o t h e A u t om a t i c  St a y  i n  a  C a se F i led  B y  or  
A g a i n st  a n  I n d i v i d u a l D eb t or , 17 AM. BAN K R. L.J. 749 ( 20 0 5) ( t h oroug h ly discussing  
BAPCPA’s ch ang es t o t h e aut omat ic st ay). 
 36. 11 U .S .C. §  362( c)( 3)( A). If t h e case is a Ch apt er 7 case t h at  is being  refilled 
under Ch apt er 13, t h is rest rict ion does not  apply. I d . Th e prov ision’s scope is some-
wh at  unclear, h owev er, so t h e st ay may remain in effect  for some t ypes of act ions. 
Napoli, su p r a  not e 35, at  767. Addit ionally, t h e st at ut e does not  define wh at  it  means 
for a case t o be “ pending .”  I d . at  766. 
 37. 11 U .S .C. §  362( c)( 4). In cases wh ere t h e debt or falls wit h in t h e prov isions 
of i d . §  362( c) a “ part y in int erest ”  may pet it ion t h e bankrupt cy court  for relief wit h in 
t h irt y days of t h e filing  of t h e lat er case, prov ided t h e lat er case is filed in “ g ood 
fait h .”  I d . 
 38. M ich elle S ing elt ary, T h e C olor  of  M on ey , WAS H . POS T , F eb. 26, 20 0 6, at  
F 0 1. 
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counseling  w ould sh ow  potential bankruptcy claimants th at th ey could re-
pay all ( or most)  of th eir debts w ith out filing  for bankruptcy.39 T h ese arg u-
ments w ere supported by a study from th e C redit R esearch  C enter w h ich  
found th at approx imately one q uarter of C h apter 7  debtors could h av e re-
paid “at least 3 0  percent of th eir non-h ousing  debts ov er a 5 -year repayment 
plan, after accounting  for month ly ex penses and h ousing  payments.”40  
    T h e credit counseling  req uirement is in th e definition section of 

B A P C P A  and applies to all consumer debtors.4 1  U nless th ey fall w ith in an 
ex ception to th e credit counseling  req uirement, debtors must receiv e credit 
counseling  from an approv ed credit counseling  ag ency w ith in th e 1 8 0 -day 
period prior to filing  th eir bankruptcy petitions.42 T h e U nited S tates trustee 
is responsible for approv ing  credit counseling  ag encies, and th e clerk is 
req uired to make a list of approv ed credit counseling  ag encies publicly 
av ailable.43 I ndiv iduals w h o fail to meet th e credit counseling  req uirement 
and w h o are not ex empted from th e credit counseling  req uirement are ineli-
g ible to be debtors under th e B ankruptcy C ode.44 
    T h ere are th ree ex ceptions to th e credit counseling  req uirement, th e 

first of w h ich  applies to debtors w h o liv e in districts w ith out an approv ed 
credit counseling  ag ency.45 T h e second ex ception to th e credit counseling  
req uirement is a w aiv er of credit counseling  th at is g ranted by th e bank-
ruptcy court.46 T h e bankruptcy court can g rant a w aiv er w h en th e debtor 
demonstrates th at h e or sh e is burdened by ex ig ent circumstances, and th at 
h e or sh e req uested, but w as unable to receiv e counseling  w ith in fiv e days 
of making  th e req uest.47 F inally, th e th ird ex emption applies to debtors w h o 
suffer from incapacity or disability, and to debtors w h o are activ e military 
members serv ing  in a military combat z one.48 
  
 39. I d . Th is arg ument  for t h e ch ang es t o t h e bankrupt cy law is reflect ed in t h e 
st at ement s President  Bush  made wh en h e sig ned BAPCPA. See su p r a  not e 34 and 
accompanying  t ex t . 
 40 . Th is st udy ex amined 380 0  debt ors wh o filed for bankrupt cy in 1996, and was 
funded by a g rant  from V isa and M ast erCard. Jensen, su p r a  not e 32, at  520 -21. Th e 
st udy was feat ured during  t h e 10 5t h  Cong ress’s h earing s on bankrupt cy reform. I d . at  
519-20 . O n t h e ot h er h and, a st udy funded by t h e American Bankrupt cy Inst it ut e 
found t h at  only 3.6 percent  of Ch apt er 7 debt ors would be able t o pay t h eir debt s. I d . 
at  521. 
 41. 11 U .S .C. §  10 9( h ) ( S upp. V  20 0 5). 
 42. I d . 
 43. I d . §  111( a)-( b) ( 20 0 0  & S upp. V  20 0 5). Th e list  of approv ed credit  counsel-
ing  ag encies is also av ailable on t h e U nit ed S t at es Trust ee Prog ram’s websit e at  
h t t p:/ / www.usdoj .g ov / ust / eo/ bapcpa/ ccde/ cc_ approv ed.h t m. 
 44. 11 U .S .C. §  10 9( h ). 
 45. I d . §  10 9( h )( 2).  
 46. I d . §  10 9( h )( 3). 
 47. I d .  
 48. I d . §  10 9( h )( 4). An “ incapacit at ed”  debt or is one “ impaired by reason of 
ment al illness or ment al deficiency so t h at  h e is incapable of realiz ing  and making  
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   T h ree month s after B A P C P A  w ent into effect, th e W a s h i ng t o n P o s t  ran 
a story discussing  th e new  credit counseling  req uirement.49 T h e credit coun-
seling  ag encies q uoted in th e story reported seeing  debtors for w h om bank-
ruptcy truly w as th e best option, rath er th an th e so-called “can-pay” debtors, 
w h om B A P C P A ’s supporters believ ed w ere abusing  th e bankruptcy law s.50  
I n F ebruary, 2 0 0 6 , th e National A ssociation of C onsumer B ankruptcy A t-
torneys ( NA C B A )  issued a report on B A P C P A , w h ich  included th e results 
of NA C B A ’s surv ey of ten credit counseling  ag encies.51 T h e surv ey in-
cluded th e follow ing  four q uestions:  
 

1 . H ow  many debtors h av e you serv ed since th e new  bankruptcy 
law  took effect on O ctober 1 7 , 2 0 0 5 ? 
2 . O f th ose, w h at percentag e w ould you estimate q ualified for a 
debt manag ement plan, as opposed to filing  for bankruptcy? 
3 . W h at percentag e of people contacting  you w ould you estimate 
arriv e as referrals from bankruptcy attorneys? 
4 . R oug h ly w h at percentag e of people contacting  you w ould you 
say fall into th e follow ing  categ ories:   
*  C ircumstances beyond th eir control ( e.g ., loss of a j ob, medical 
ex penses, death , div orce or oth er ch ang e in marital status, in-
creased minimum payments on credit cards, predatory lending , and 
so on) ?  

  
rat ional decisions wit h  respect  t o h is financial responsibilit ies”  wh ile a “ disabled”  
debt or is one wh o is “ so ph ysically impaired as t o be unable, aft er reasonable effort , 
t o part icipat e in an in person, t eleph one, or Int ernet  briefing .”  I d . 
 49. Caroline E. M ayer, B a n k r u p t c y  C ou n seli n g  L a w  D oesn ’ t  D et er  F i li n g s, 
WAS H . POS T , Jan. 17, 20 0 6, at  A0 1. 
 50 . I d . S ev eral of t h e debt ors ment ioned in t h e st ory were facing  imminent  fore-
closure of t h eir h omes, wh ile one debt or was a 60 -year old disabled man wit h  no 
income or asset s. I d . O ne counseling  ag ency report ed seeing  so many debt ors in such  
dire financial st rait s t h at  it  waiv ed t h e counseling  fee in 60  percent  of cases, wh ile 
anot h er ag ency report ed reducing  t h e fee in h alf of t h e cases. I d . 
 51. NAT ’L A S S ’ N  OF  CON S U ME R BAN K R. A T T ORN E Y S , BAN K RU P T C Y  R E F ORM’ S  
IMP AC T : W H E RE  ARE  ALL T H E  “ D E AD B E AT S ” ?  2 ( 20 0 6), a v a i la b le a t  
h t t p:/ / nacba.com/ files/ main_ pag e/ 0 2220 6NACBAbankrupt cyreformst udy.pdf [ h ere-
inaft er BAN K RU P T C Y ]  ( prov iding  an analysis by t h e Nat ional Associat ion of Con-
sumer Bankrupt cy At t orneys). O f t h e t en ag encies NACBA cont act ed, six  responded. 
I d .  
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*  C ircumstances w ith in th eir control ( e.g ., reckless spending  or 
outrig h t refusal to pay leg itimate debts) ?52  
  

T h e surv ey found th at nearly ninety-sev en percent of th e ov er 6 0 ,0 0 0  debt-
ors serv ed by th e six  credit counseling  ag encies w ere not elig ible for a debt 
manag ement plan.53 F urth ermore, only tw enty-one percent of debtors w ere 
seeking  bankruptcy protection for circumstances w ith in th eir control.54 
W h ile th e abov e statistics sug g est th e ineffectiv eness of th e credit counsel-
ing  req uirement in reducing  bankruptcies, recent bankruptcy court decisions 
rev eal th e effects of th e credit counseling  req uirement on indiv idual debt-
ors.  
 

C .  S t ri c k en o r Di s m i s s ed ?  
 

A lth oug h  B A P C P A  req uires an indiv idual to receiv e credit counseling  
prior to filing  in order to be an elig ible debtor, th e B ankruptcy C ode does 
not specify h ow  bankruptcy j udg es are supposed to treat a petition th at is 
filed by an inelig ible debtor. A s a result of th is lack of clear leg islativ e in-
tent, courts h av e split as to th e proper w ay to treat indiv iduals w h o file 
bankruptcy petitions before receiv ing  credit counseling . S ome j udg es h av e 
decided to dismiss th ese debtors’ bankruptcy petitions, w h ile oth ers h av e 
opted to “strike” th e petitions to prev ent B A P C P A ’s restrictions on th e 
automatic stay from taking  effect. 

I n th e M innesota bankruptcy case In re L a P o rt a , th e j udg e reach ed th e 
same result as th e G ee decision reg arding  th e proper treatment of an inelig i-
ble debtor.55 I n L a P o rt a , a debtor w h o h ad filed for C h apter 7  bankruptcy 
failed to obtain credit counseling  prior to filing  h er bankruptcy petition.56 
T h e j udg e stated th at th e statute req uired “cause” for dismissal and th at 
failure to obtain credit counseling  w as sufficient cause to w arrant dismissal 
of th e debtor’s bankruptcy case.57 A lth oug h  th e j udg e acknow ledg ed th e 

  
 52. I d . at  5-6. 
 53. I d . at  2. Th is means t h at  of t h e 60 ,0 0 0  debt ors serv ed by t h e responding  
credit  counseling  ag encies, j ust  ov er 3 percent  fell wit h in t h e int ent  of t h e credit  coun-
seling  req uirement  wh ich  was t o sh ow indiv iduals wit h  t h e means t o repay t h eir debt s 
t h at  filing  for bankrupt cy was unnecessary. I d . 
 54. I d . Two of t h e ag encies report ed t h at  t h is cat eg ory mig h t  be t oo broad, as 
“ consumers mig h t  h av e av oided debt  but  ‘ g ot  in ov er t h eir h eads’ ov er a period of 
t ime wit h out  int ending  t o do so.”  I d . at  6. 
 55.  I n  r e LaPort a, 332 B.R. 879, 882-83 ( Bankr. D. M inn. 20 0 5).  
 56. I d . at  882. Ch apt er 7 debt ors are subj ect  t o t h e same credit  counseling  re-
q uirement  as Ch apt er 13 debt ors. I d . at  881;  see 11 U .S .C. §  10 9( h )( 1) ( S upp. V  
20 0 5). 
 57. L a P or t a , 332 B.R. at  883-84. 
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h arsh ness of th is result h e stated th at because th e statute w as clear on its 
face h e lacked discretion to do anyth ing  but order dismissal.58  

S h ortly after issuing  th e G ee opinion, th e same court issued a decision 
reg arding  anoth er debtor’s elig ibility under 1 1  U .S .C . §  1 0 9 ( h ) .59 T h is sec-
ond case, In re T a li b , touch ed on th e implications of th e debtor’s inelig ibil-
ity.60  C iting  L a P o rt a , th e court said th at th e debtor’s failure to meet th e 
credit counseling  req uirement constituted cause for dismissal of th e case.61 
W h ile h e acknow ledg ed th at dismissal w as a h arsh  result, h e said th at it w as 
th e “only appropriate remedy g iv en th at th e D ebtor’s failure to comply w ith  
th e prov isions of §  1 0 9 ( h )  cannot be cured subseq uent to th e filing .”62  

A lth oug h  th e decisions in L a P o rt a  and T a li b  noted th at a dismissal for 
failure to meet th e credit counseling  req uirement could h av e h arsh  results, 
both  j udg es failed to specify eith er w h at th at result w ould be or h ow  it 
could be av oided. I n contrast to th ese tw o decisions is th e decision in In re 
V a ld ez , a C h apter 1 3  case filed in th e S outh ern D istrict of F lorida.63 I n V a l-
d ez , th e bankruptcy j udg e dismissed a debtor’s p ro  s e bankruptcy petition 
for failure to meet th e credit counseling  req uirement.64 H ow ev er, unlike 
oth er similar dismissals, J udg e C ristol said th at “th e C ourt w ill not consider 
th is a dismissed case in w h ich  th e indiv idual w as th e debtor, for purposes of 
denying  th e imposition of th e automatic stay in a subseq uently filed case 
pursuant to 1 1  U .S .C . §  3 6 2 .”65 T h us, ev en th oug h  th e court dismissed th e 
bankruptcy petition, instead of striking  it, th e court’s dismissal w as in-
tended to h av e th e effect of a stricken petition for th e purposes of a subse-
q uently filed case. 

T h is approach  w as similar to th e approach  taken by J udg e M onroe in 
In re S o s a .66 I n S o s a , th e court dismissed a C h apter 1 3  case because of th e 
debtor’s failure to obtain credit counseling  prior to filing .67 J udg e M onroe 
asked w h eth er “any rational h uman being  [ could]  make a cog ent arg ument 
th at th is makes any sense at all?”68 E v en so, J udg e M onroe said th at th e 
court’s “h ands [ w e] re tied” because th e statute mandated dismissal of th e 
debtor’s case.69  
  
 58. I d . at  884. 
 59. I n  r e Talib, 335 B.R. 417 ( Bankr. W.D. M o. 20 0 5).  
 60 . I d . at  424. 
 61. I d . 
 62. I d . 
 63. I n  r e V aldez , 335 B.R. 80 1 ( Bankr. S .D. F la. 20 0 5). 
 64. I d . at  80 2-0 3. 
 65. I d . at  80 3. 
 66. I n  r e S osa, 336 B.R. 113 ( Bankr. W.D. Tex . 20 0 5). 
 67. I d . at  115. 
 68. I d . Th e bankrupt cy j udg e was specifically concerned wit h  t h e fact  t h at , 
sh ould t h e debt or meet  t h e elig ibilit y req uirement s and re-file h is case wit h in a year, 
t h e debt or mig h t  not  receiv e t h e full prot ect ion of t h e aut omat ic st ay. I d . 
 69. I d . 
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O f th e courts considering  w h eth er an inelig ible debtor’s case sh ould be 
dismissed or stricken for failure to complete credit counseling , tw o h av e 
ch osen to strike th e inelig ible debtor’s bankruptcy petition. O ne of th e cases 
w h ere th e j udg e ordered th at a debtor’s petition be stricken w as filed in th e 
S outh ern D istrict of T ex as. I n In re H u b b a rd , a bankruptcy j udg e h eld th at 
fiv e debtors w h o failed to obtain counseling  before filing  and w h o w ere 
inelig ible for w aiv ers w ere to h av e th eir cases stricken rath er th an dis-
missed.70  T h e j udg e reasoned th at, w h ile bankruptcy courts h ad prev iously 
dismissed cases w h ere debtors w ere inelig ible, dismissal under B A P C P A  
may h av e more serious implications for th e debtor th an under th e former 
act.71 B ecause th e putativ e debtors in H u b b a rd  w ere inelig ible to be debtors 
under B A P C P A , th ey nev er filed a case.72 B ecause no case w as com-
menced, no case could be dismissed.73 

F inally, in In re R i o s , a debtor’s bankruptcy case w as stricken by th e 
S outh ern D istrict of New  Y ork.74 T h e R i o s  court ag reed w ith  H u b b a rd  and 
concluded th at no bankruptcy can be commenced by an inelig ible debtor.75 
I n so h olding , th e court discussed th e implications of dismissing  an inelig i-
ble debtor’s case as opposed to striking  th e case.76 O ne implication of dis-
missing  a debtor’s case is th at if th e debtor later becomes elig ible for bank-
ruptcy and files a subseq uent bankruptcy petition, th e debtor w ill not re-
ceiv e th e full protection of th e automatic stay.77 

 
D.  J u d i c i a l C ri t i c i s m  o f  t h e C red i t  C o u ns eli ng  R eq u i rem ent  

 
S ev eral recent cases h av e inv olv ed debtors facing  imminent foreclo-

sure.7 8  I n th ese cases, indiv iduals w ere trying  to file C h apter 1 3  bankrupt-
cies to stop foreclosure sales of th eir h omes.7 9  I n some of th ese cases, 
j udg es h av e v oiced th eir opinions on th e credit counseling  req uirement. 
  
 70 . I n  r e H ubbard, 333 B.R. 377, 388 ( Bankr. S .D. Tex . 20 0 5). 
 71. I d . 
 72. I d . 
 73. I d . 
 74. I n  r e Rios, 336 B.R. 177 ( Bankr. S .D.N.Y  20 0 5). 
 75. I d . at  179. 
 76. I d . at  180 . 
 77. I d . 
 78. I n  r e G ee, 332 B.R. 60 2 ( Bankr. W.D. M o. 20 0 5);  I n  r e V aldez , 335 B.R. 
80 1 ( Bankr. S .D. F la. 20 0 5);  I n  r e S osa, 336 B.R. 113 ( Bankr. W.D. Tex . 20 0 5). 
 79. Wh en Cong ress creat ed Ch apt er 13 bankrupt cy, t h e abilit y t o sav e one’s 
h ouse from a foreclosure sale was supposed t o ent ice a debt or t o ch oose Ch apt er 13 
bankrupt cy ov er a Ch apt er 7 liq uidat ion proceeding . H .R. R E P . NO. 95-595, at  118 
( 1978), a s r ep r i n t ed  i n  1977 U .S .C.C.A.N. 5963, 60 79. Cong ressional int ent  was t h at  
more debt ors would ch oose a Ch apt er 13 repayment  plan so t h at  t h ey could st op fore-
closure. See su p r a  not es 22-26 and accompanying  t ex t . Th e debt ors in G ee, V a ld ez , 
and Sosa , h owev er, were unable t o file a Ch apt er 13 bankrupt cy pet it ion because of 
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I n one such  case, J udg e C ristol of th e S outh ern D istrict of F lorida dis-
missed a pro se debtor’s C h apter 1 3  petition because of h er failure to meet 
th e credit counseling  req uirement.8 0  W ith  respect to th e credit counseling  
req uirement, J udg e C ristol stated:  

T h e C ourt w onders w h at ex actly w as intended by C ong ress in re-
g ard to th is C ode section. I s it th e intent of C ong ress th at poor, 
ig norant persons w h o do not know  th e law  and cannot afford to 
obtain th e adv ice of counsel are to be denied protection and assis-
tance of th e B ankruptcy C ode w h ich  is av ailable to more affluent 
and better educated persons? O r, is it th e intent of C ong ress th at 
decent, h onest, h ardw orking  persons w h o h av e suffered financial 
misfortune or trag edy, be educated by budg et and credit counsel-
ing  serv ices to h elp th em determine if th ere is a more appropriate 
w ay to deal w ith  th eir financial problems? S adly, th e lang uag e in 
th e C ode does not clearly rev eal C ong ress’[ s]  intent;  eith er th e 
C ode w as inartfully drafted or th e cong ressional intent w as in-
deed th e former less compassionate, h arsh er result, rath er th an 
th e latter.81 

I n th is case, th e credit counseling  req uirement prev ented th e debtor from 
stopping  a foreclosure sale by filing  a C h apter 1 3  petition.82  

I n In re S o s a , J udg e M onroe of th e W estern D istrict of T ex as w as j ust 
as direct.83 S o s a  w as anoth er ex ample of an indiv idual attempting  to stop a 
foreclosure by filing  a C h apter 1 3  bankruptcy petition.84 J udg e M onroe 
asserted th at, “to call th e A ct a ‘consumer protection’ A ct is th e g rossest of 
misnomers,” and h e called “inane” th e prov ision th at proh ibited a person 
w h o h ad not receiv ed credit counseling  from being  a debtor “no matter h ow  
dire th e circumstances.”85  
  
t h e credit  counseling  req uirement . If t h e foreclosure sales are not  st opped and t h ese 
debt ors lose t h eir h omes, wh at  incent iv e remains for t h ese debt ors t o ch oose Ch apt er 
13 bankrupt cy if t h ey are elig ible t o file Ch apt er 7 bankrupt cy pet it ions?   
 80 . V a ld ez , 335 B.R. at  80 1.  
 81. I d . at  80 3. 
 82. It  is import ant  t o remember t h at  one of t h e ways t h e 1978 Act  t ried t o ent ice 
indiv iduals int o using  Ch apt er 13 bankrupt cy was by promising  debt ors t h ey could 
keep t h eir h omes. H .R. R E P . NO. 95-595, at  118 ( 1977), a s r ep r i n t ed  i n  1978 
U .S .C.C.A.N. 5963, 60 79. 
 83. I n  r e S osa, 336 B.R. 113, 115 ( Bankr. W.D. Tex . 20 0 5). 
 84. I d . Judg e M onroe also wrot e t h at  t h ose wh o push ed for t h e passag e of t h e act  
“ h ad t h eir own ag enda. It  was apparent ly an ag enda t o make more money off t h e 
backs of t h e consumers in t h is count ry.”  I d . at  114. 
 85. I d . Judg e M onroe also said 
[ i] t  sh ould be obv ious t o t h e reader at  t h is point  h ow t ruly concerned Cong ress is for 
t h e indiv idual consumers of t h is count ry. Apparent ly, it  is not  t h e indiv idual consum-
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IV . INS TANT DECIS IO N 
 

I n G ee, th e B ankruptcy court for th e W estern D istrict of M issouri de-
nied B erth a M ae G ee’s req uest to w aiv e th e credit counseling  req uire-
ment.86 T h e court found th at ev en if ex ig ent circumstances w ere present, a 
req uest for a w aiv er of th e credit counseling  req uirement w as insufficient 
unless, prior to filing  th e petition, th e debtor h ad req uested credit counsel-
ing  serv ices and w as unable to g et th em w ith in fiv e days.87 T h e court 
reach ed th is conclusion by looking  to th e plain lang uag e of 1 1  U .S .C . §  
1 0 9 ( h ) , th e B ankruptcy C ode’s credit counseling  prov ision.88 

T h e court said th at, for a debtor to be elig ible for a w aiv er, ( 1 )  ex ig ent 
circumstances must ex ist, ( 2 )  th e debtor must h av e req uested credit counsel-
ing  serv ices prior to filing  bankruptcy and been unable to receiv e credit 
counseling  w ith in fiv e days of making  th e initial req uest, and ( 3 )  th e certifi-
cation must be satisfactory to th e court.89 

T h e court recog niz ed th at all th ree req uirements must be met by th e 
debtor in order for th e court to g rant a w aiv er of th e credit counseling  re-
q uirement.90  D espite finding  th at G ee’s circumstances w ere ex ig ent, th e 
court h eld th at sh e did not meet th e second req uirement because sh e w as 
able to receiv e credit counseling  w ith in fiv e days of req uesting  it.91 A s a 
result, th e court found th at G ee w as inelig ible to be a debtor under th e 
B ankruptcy C ode.92 

V . C O M M ENT 

In re G ee w as decided on O ctober 2 6 , 2 0 0 5 , nine days after B A P C P A  
took effect.93 B ecause it w as among  th e first debtor elig ibility cases decided 
under B A P C P A , G ee prov ided early insig h t into some of th e issues th at 
bankruptcy j udg es w ill face under B A P C P A . 

I n h is decision denying  G ee’s req uest for a w aiv er of th e credit coun-
seling  req uirement, J udg e D ow  follow ed th e plain tex t of th e statute. T h e   
ers of t h is count ry t h at  make t h e donat ions t o t h e members of Cong ress t h at  allow 
t h em t o be elect ed and re-elect ed and re-elect ed and re-elect ed, 
and ended h is decision by not ing  “ Cong ress must  surely be pleased.”  I d . at  115.  
 86. I n  r e G ee, 332 B.R. 60 2, 60 4 ( Bankr. W.D. M o. 20 0 5). 
 87. I d . 
 88. I d . 
 89.  I d . Each  of t h ese req uirement s must  be det ailed in t h e cert ificat ion filed wit h  
t h e bankrupt cy pet it ion. I d . 
 90 . I d . 
 91. I d . 
 92. I d . 
 93. 332 B.R. 60 2 ( Bankr. W.D. M o. 20 0 5). 
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statute clearly states th at to be elig ible for a w aiv er, a debtor must first 
demonstrate th at h is or h er circumstances are ex ig ent. A dditionally, th e 
debtor must prov e th at h e or sh e req uested credit counseling , but w as un-
able to receiv e it w ith in fiv e days of th e req uest.94 B ecause G ee could h av e 
receiv ed credit counseling  w ith in fiv e days of making  h er req uest, sh e w as 
clearly inelig ible to be a debtor.95 T h us, G ee w as fairly unremarkable in its 
ultimate result.  

H ow ev er, th is case is notew orth y because it illustrates tw o fundamen-
tal q uestions raised by th e credit counseling  req uirement. F irst, w h en debt-
ors fail to receiv e credit counseling  prior to filing  th eir bankruptcy petitions, 
sh ould th e bankruptcy strike th eir petitions or dismiss th em? S econd, is th e 
credit counseling  req uirement ach iev ing  th e result C ong ress intended, or is 
it h arming  debtors like B erth a M ae G ee w h o are unable to receiv e counsel-
ing  w ith in th e req uisite time and are th erefore forced to forg o th e v arious 
benefits of th e bankruptcy code? T h is section analyz es th ese q uestions and 
concludes th at th e credit counseling  req uirement is not h av ing  th e desired 
effect.  

A. Stricken or Dismissed? 
I n G ee, th e bankruptcy court ordered th e debtor’s case dismissed, 

w ith out any discussion of th e implications of dismissal under B A P C P A .96 
A t first g lance, th e “stricken” or “dismissed” terminolog y seems insig nifi-
cant;  h ow ev er, in situations w h ere an inelig ible debtor becomes an elig ible 
debtor and files a second bankruptcy petition, th is terminolog y may h av e a 
h ug e impact on th e debtor’s second bankruptcy case. B A P C P A  ch ang ed th e 
automatic stay prov isions so th at in situations w h ere a debtor h ad a case 
pending  w ith in th e prev ious year and h ad th e prev iously pending  case dis-
missed, th e debtor w ould not receiv e th e full automatic stay.97 

T h e decisions discussed earlier demonstrate th e different w ays bank-
ruptcy j udg es h av e decided to interpret 1 1  U .S .C . §  1 0 9 ( h ) ’s credit counsel-
ing  req uirement. E v en among  courts th at dismissed inelig ible debtors’ peti-
tions, th ere is disag reement as to w h at a j udg e can do to mitig ate th e poten-
tially h arsh  results of a dismissal.98 H ow ev er, th e full impact of th ese deci-
  
 94. 11 U .S .C. §  10 9( h ) ( S upp. V  20 0 5). 
 95. I d . 
 96. G ee, 332 B.R. at  60 3. 
 97. See su p r a  not es 35-37 and accompanying  t ex t . 
 98. Ev en t h e t wo cases t h at  were most  crit ical of t h e credit  counseling  req uire-
ment s and it s h arsh  effect s differed in h ow t o approach  t h e req uirement . In I n  r e Sosa , 
Judg e M onroe discussed t h e effect  a dismissal would h av e on a lat er-filed bankrupt cy 
pet it ion, but  concluded t h at  h is “ h ands are t ied.”  336 B.R. 113, 115 ( Bankr. W.D. 
Tex . 20 0 5). C f . I n  r e V aldez , 335 B.R. 80 1 ( Bankr. S .D. F la. 20 0 5) ( h olding  t h at  
dismissal was not  t o count  ag ainst  t h e debt or for purposes of limit ing  t h e aut omat ic 
st ay in a lat er-filed case).   
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sions w ill not be know n unless th ese ( or similarly situated)  inelig ible debt-
ors become elig ible debtors in a bankruptcy case filed w ith in one year of 
th eir prev iously filed cases. W h en th is occurs, bankruptcy j udg es w ill be 
forced to interpret th e automatic stay prov isions under 1 1  U .S .C . §  3 6 2 ( c) .99  

I n th ese situations, some j udg es may conclude th at because th e later-
filed petition w as filed in g ood faith , th e debtor sh ould receiv e relief from 
th e automatic stay restrictions. I f j udg es g rant relief as a matter of course, 
th en th e debate ov er w h eth er an inelig ible debtor’s petition sh ould be 
“stricken” or “dismissed” w ill be moot.10 0  O n th e oth er h and, if bankruptcy 
j udg es fail to freely g rant relief from th e limitations imposed on th e auto-
matic stay, th en w h eth er a petition sh ould be “stricken” or “dismissed” w ill 
take on g reater importance. B ecause th e statute states th at a pending  case 
must h av e been “dismissed” for th e automatic stay restrictions to apply, a 
strict construction of th e statute w ould mean th at “stricken” petitions w ould 
not fall w ith in th e statute, and w ould not be subj ect to §  3 6 2 ( c) ’s restric-
tions on th e automatic stay.  

B . T h e C redit C ou nsel ing  R eq u irement 
W h ile th e g oal of th e credit counseling  req uirement—encourag ing  in-

div iduals w ith  th e means to repay th eir debts to refrain from filing  bank-
ruptcy—is certainly laudable, B A P C P A ’s drafters did not seem to consider 
th e possibility th at credit counseling  mig h t not make a difference for a sub-
stantial number of debtors.  

S upporters of th e credit counseling  req uirement contend th at cases 
such  as V a ld ez  and S o s a  w ill prov e to be outliers. T h ey arg ue th at, because 
th ose w h o filed for bankruptcy after B A P C P A  took effect are “th e poorest 
of th e poor,” th ey are “not a fully representativ e sample of th e filers.”10 1 
F urth ermore, ev en if indiv iduals currently filing  for bankruptcy turn out to 
be a representativ e sample of future debtors, th e credit industry arg ues th at 
  
 99. 11 U .S .C. §  362( c) ( S upp. V  20 0 5) rest rict s t h e leng t h  of t h e aut omat ic st ay 
in sit uat ions wh ere a debt or h ad a bankrupt cy case pending  wit h in t h e prev ious year 
t h at  was dismissed.  
 10 0 . H owev er, ev en if bankrupt cy j udg es freely g rant  debt ors relief from t h e re-
st rict ions in §  362( c), it  mig h t  not  h elp debt ors such  as M irielys V aldez  wh o was t oo 
poor t o obt ain counsel in filing  h er first  bankrupt cy pet it ion. I n  r e V aldez , 335 B.R. 
80 1, 80 3 ( Bankr. S .D. F la. 20 0 5). M s. V aldez  failed t o meet  t h e credit  counseling  
req uirement  because sh e was unaware of t h e credit  counseling  req uirement . I d . at  80 2. 
It  is not  h ard t o imag ine t h at  debt ors such  as M s. V aldez , wh o become elig ible aft er 
learning  t h e h ard way about  a credit  counseling  req uirement , mig h t  st ill lack t h e funds 
or t h e knowledg e t o file a mot ion for relief from §  362( c) and t h erefore mig h t  not  
receiv e t h e prot ect ion of t h e aut omat ic st ay. 
 10 1. Ph ilip S . Corwin, ex pert  for American Banker’s Associat ion, q u ot ed  i n  Caro-
line E. M ayer, B a n k r u p t c y  C ou n seli n g  L a w  D oesn ’ t  D et er  F i li n g s, WAS H . POS T , Jan. 
17, 20 0 6, at  A0 1. 
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th e counseling  req uirement is beneficial because “an informed consumer is 
a better consumer.”10 2  

A s w ith  th e “stricken” v ersus “dismissed” discussion earlier, only time 
w ill tell w h eth er J udg e M onroe or th e credit industry is correct reg arding  
th e credit counseling  req uirement. H ow ev er, ev en if th e credit industry is 
correct in its assertion th at most debtors benefit from a pre-bankruptcy 
credit counseling  req uirement, th is benefit is not substantial enoug h  to j us-
tify th e effects on debtors for w h om credit counseling  h as no benefit. F or 
debtors facing  imminent foreclosure, like th e debtors in S o s a  and V a ld ez , 
credit counseling  w ill not be beneficial. T h ere w ill alw ays be people w h o 
w ill w ait until th e last possible moment to attempt to stop a foreclosure sale 
by filing  a C h apter 1 3  bankruptcy petition. T h erefore, instead of h elping  
debtors, th e credit counseling  req uirement acts as a bar to C h apter 1 3  bank-
ruptcy and keeps th ese debtors from sav ing  th eir h omes from foreclosure. 
T h is is in direct contrast to th e orig inal intent of C h apter 1 3 , w h ich  w as to 
make it more attractiv e by permitting  debtors to stop a foreclosure sale.10 3  

A dditionally, th e credit counseling  req uirement w ill h arm innocent 
v ictims of natural disasters. F or ex ample, bankruptcy filing  rates for h urri-
cane-affected areas tend to increase tw elv e to th irty-six  month s after th e 
h urricane.10 4 A  credit counseling  session, desig ned to h elp indiv iduals find 
w ays to liv e w ith in th eir means and control th eir spending , w ill not h elp 
someone w h ose h ome w as destroyed by a natural disaster. W h ile th ere is no 
q uestion th at consumer credit education can be a useful tool, req uiring  
credit counseling  prior to filing  for bankruptcy seems to be doing  more 
h arm th an g ood. A  less h armful w ay of ach iev ing  th e g ood intention of th e 
credit counseling  req uirement w ould be to focus on educating  consumers 
after th ey file for bankruptcy. T h is w ay, debtors facing  imminent foreclo-
sure could still sav e th eir h omes th roug h  a C h apter 1 3  bankruptcy and re-
ceiv e th e education to become financially solv ent after receiv ing  th e fresh  
start th at bankruptcy sh ould prov ide. A dditionally, concerns about debtors 
abusing  th e bankruptcy system could be met by streng th ening  penalties for 
debtors w h o clearly abuse th e bankruptcy system. T h is tw o-prong ed ap-
proach  w ould best serv e th e underlying  g oal of th e B ankruptcy C ode. 

  
 10 2. S t ev e Bart let t , president  of F inancial S erv ices Roundt able, q u ot ed  i n  M ayer, 
su p r a  not e 10 1. 
 10 3. See su p r a  not es 22-26 and accompanying  t ex t . Th e count er-arg ument  is t h at  
debt ors wh o are facing  foreclosure h ad plent y of t ime before foreclosure t o obt ain 
credit  counseling  if t h ey want ed t o file Ch apt er 13 bankrupt cy pet it ions and t h us, 
Ch apt er 13 is st ill as an at t ract iv e an opt ion as it  was prior t o BAPCPA.  
 10 4. Robert  M . Lawless, B a n k r u p t c y  F i li n g  R a t es A f t er  a  M a j or  H u r r i c a n e, 6 
N E V . L.J. 7, 15 ( 20 0 5). 
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V I. C O NCLU S IO N 

I n h er testimony before th e S enate J udiciary C ommittee, E liz abeth  
W arren told C ong ress “I  th ink you w ill find th at most debtors are filing  for 
bankruptcy not because th ey h ad too many R olex  w atch es and G ameboys, 
but because th ey h ad no ch oice. Y ou h av e a ch oice. I t’s a ch oice th at you’re 
making  for th e A merican people.”10 5  

A lth oug h  j udg es may attempt to find w ays around th e h arsh est out-
comes of B A P C P A , C ong ress must ch oose to ch ang e th e credit counseling  
req uirement. T h is req uirement h as th e potential to be a useful part of th e 

 
bankruptcy proceeding s, but C ong ress sh ould amend th e C ode to make th e 
credit counseling  req uirement w ork. U ntil C ong ress makes th is ch oice, th e 
credit counseling  req uirement w ill continue to h av e th e unintended conse-
q uence of w orking  ag ainst th e main purpose of th e B ankruptcy C ode. 

KAT H E R I NE  A .  J E T E R -B O L D T  
 
 
 

  
 10 5. BAN K RU P T C Y , su p r a  not e 51, at  3.  


