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Cecil:  I  am going to b egin w ith a q uestion that D ean K eating j ust posed 

to me, b ecause I  b eliev e that it is at the crux  of the B A PC PA  prov isions. We 
w ould like to get the v iew s primarily from the b ench on it. Professor E liz a-
b eth Warren argues, b ased on her empirical research, that most people end up 
in b ankruptcy b ecause of a health care catastrophe, div orce, or the loss of a 
j ob . Professor Warren’ s critics argue that most people file for b ankruptcy 
b ecause of poor consumer choices, b ad decision-making, ignorance, and b e-
ing enticed b y credit cards. T he q uestion for our j udges is w hat percentage of 
each do you think reflects reality b ased on the cases that you hav e seen?   

W ed of f :  I t is a comb ination of b oth. I f people are liv ing close to the 
edge, then w hen they hav e a medical emergency, the loss of a j ob , or a di-
v orce, they can’ t keep up. I f they w eren’ t liv ing close to the edge, if they had 
sub stantial sav ings, or if they had one spouse staying at home so that that 
spouse could go to w ork w hen the other spouse lost a j ob , they w ould hav e a 
certain safety margin. T hey don’ t hav e that safety margin. N ow  Professor 
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Warren argues that they don’ t hav e it b ecause they can’ t — the cost of actu-
ally liv ing in the U nited S tates has increased so much that to b e a middle 
class family alw ays req uires b oth spouses to w ork and req uires that they 
spend all of the money that they get. I  don’ t know  if that is true or not, b ut I  
do know  that it is the comb ination of hav ing no sav ings and hav ing sub stan-
tial deb t comb ined w ith a health care catastrophe, div orce, or the loss of a j ob  
that causes the difficulty.  

E d m ond s :  I  agree w ith J udge Wedoff. We hav e all of the situations 
w here consumers hav e j ob  loss, medical prob lems, or div orce and they end up 
in b ankruptcy. O n the other hand, I  think that w e liv e in a culture of ex cessiv e 
credit. I  speak w ith high school students in our tow n ev ery year and it seems 
to me that w e hav e credit card companies saying to them, “ Y ou can hav e all 
this stuff! ,”  “ Y ou deserv e it! ,”  “ G o for it! ,”  and “ We’ re going to giv e you a 
piece of plastic that allow s you to get it! ”  T here is no self-control for a lot of 
people and so w hen one of these catastrophes, such as j ob  loss, happens, and 
they w ill, the ex cessiv e deb t forces people to file for b ankruptcy. I  hav e to sit 
dow n w ith my kids and almost w ring their neck and tell them that they cannot 
keep mov ing credit cards around;  they can’ t hav e all these credit cards. I t’ s 
b ad. I  guess my feelings are that the deb tor education that w e’ re now  req uir-
ing for b ankruptcy is too late. We should b e educating students in high 
school. I  used to argue that ev eryb ody should take four years of philosophy in 
high school. I  gav e up on that a long time ago. We should b e taking four 
years of credit card management education. 

Cecil:  T hat’ s in fact w hat Professor Porter w as saying yesterday. Y ou 
hav e to start the education process in grade school. Y ou hav e to hit them ov er 
the head in high school. B y w ay of analogy, it is v ery clear that my students 
hav e learned that ex ercise needs to b e a part of their daily liv es. I  keep w ork-
ing at it personally, b ut ex ercise is ingrained in them. I  think that if w e had 
credit education training sessions early on, credit management w ould b e in-
grained in them as w ell. 

E d m ond s :  I t’ s fascinating to me that w e liv e in a culture w here w e sat-
isfy our deepest emotional prob lems b y b uying things.  

W iener:  Y es, it’ s true.  
W ed of f :  I  j ust hav e to comment on that 5 2 ”  flat screen T V  in our hotel 

room that w e heard mentioned yesterday. O ne of the ads that came up repeat-
edly w as this attractiv e red-haired young w oman talking to us ab out how  w e 
could get satellite high speed internet. T he commercial goes, “ $ 1 0 0  off if you 
act q uickly,”  b ut the v ery last thing she says w ith a b ig smile on her face is 
“ Y ou deserv e it.”  Which is j ust your point. T hat is the message that w e are 
getting ov er and ov er again. T alk ab out educating children early;  I  told my 
kids from the time they first w ere ab le to w atch T V  w hat the difference w as 
b etw een a commercial and the cartoon. I  told them to b e careful ab out the 
commercials b ecause all commercials lie. C an you figure out w here the lie is 
in this commercial?   

E d m ond s :  A nd there is a great difference too in people. I n consumer 
b ankruptcy schedules, it is interesting that if you throw  out the fix ed costs, 
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such as your home, the other items should b e roughly the same for a four 
person family on the w ealthier side and ev eryb ody else, b ut they’ re not. Peo-
ple get used to spending as much as they possib ly can on things. A nd so w hen 
they file b ankruptcy and I  look at their ex penditures on S chedule J , w hat they 
think is necessary is craz y.  

K ea t ing :  E v en w ith homes, you say that you assume that home costs are 
a constant, b ut mortgage companies are figuring out w ays w here you can 
really b uy more home than you can afford to keep up the deb t serv ice on. 
T hey are so aggressiv e w ith programs like negativ e amortiz ation and z ero 
interest that you can q ualify for a b igger mortgage w ith a smaller payment. 
U nfortunately there ev entually is a b ig b alloon payment or the mortgage is 
negativ ely amortiz ed, so ev en on homes consumers make a choice ab out 
w hether they w ant to stretch themselv es financially or giv e themselv es a fi-
nancial margin.  

E d m ond s :  We hav e people that are filing C hapter 1 3  b ankruptcy that 
hav e ab solutely no eq uity in their homes. I  am alw ays surprised that creditors 
leav e that issue alone so freq uently. I ’ v e had only a couple of cases w here 
someone has raised it and I  hav e said “ Y ou can’ t stay in this house. Y ou hav e 
b een there a year. Y ou ow e $ 1 8 0 ,0 0 0  on a $ 1 1 0 ,0 0 0  house. M ayb e you 
should rent for three years until you get out of this.”   

Port er:  I  think that our federal gov ernment’ s policies historically of 
pushing people tow ard home ow nership are not necessarily doing people a 
fav or financially. T he av erage person w ho b ought a house last year put dow n 
three percent. T hat w as the av erage. S o there are lots of people putting dow n 
z ero to b alance out the v ery few  people w ho put dow n ten or fifteen or tw enty 
percent. T he av erage A merican home costs $ 2 1 8 ,0 0 0  right now  and the me-
dian income is $ 4 3 ,0 0 0 . S o w hen you think ab out some of the older genera-
tion w ho w ere my age w hen they b ought their first house, it might hav e cost 
their entire salary. F or ex ample, my mom made $ 1 7 ,0 0 0  as a schoolteacher 
and her first house cost $ 1 7 ,0 0 0  or $ 2 0 ,0 0 0 . T hat’ s not true for people any-
more. E v en those w ho w ant to b e cautious are finding it difficult to find af-
fordab le housing, in part b ecause the av ailab ility of credit is fueling higher 
housing costs.  

W iener:  I t’ s an issue of predatory lending as w ell. How  these people are 
getting loans w ith three percent dow n for a $ 2 1 8 ,0 0 0  house means that they 
hav e to pay a huge amount of interest. S omeb ody has to stop these predatory 
lending practices. 

W ed of f :  T he ugly specter of paternalism is starting to appear on the ho-
riz on. I f you b eliev e in a free market, then you b eliev e that consumers ought 
to b e ab le to get loans at high interest if that is the only w ay they can b orrow . 
S imilarly, you b eliev e that they should b e ab le to go to riv erb oat casinos if 
that’ s w hat they really prefer. A nd they should b e ab le to b uy heroin if that’ s 
w hat they really enj oy. 

How  many times hav e w e heard the credit industry compared to drug 
pushers?  I t is not an analogy that I  personally think is accurate, b ut I ’ v e heard 
it many times. A nd there are some points of contact b etw een the tw o b usi-
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nesses. C ertainly, teaser rates for credit cards to get people interested in using 
them and dev eloping a b alance that they carry ov er and pay interest on 
month-to-month are similar to free samples that cigarette manufacturers used 
to distrib ute on the streets. T here is a sort of hab ituation to the use of credit 
that seems to dev elop in people;  so there are some similarities. T he differ-
ences are that you can see v ery good, effectiv e uses of credit, ev en for people 
w ho may hav e to pay high interest, if they are using credit to b etter them-
selv es, to prov ide for genuine necessities, or to inv est in their education. T he 
prob lem, I  suppose, is one of deb tor education and, perhaps, there is a role for 
a little b it of paternalism. M ayb e no-dow n payment mortgages or interest-
only mortgages are not a good idea. 

D ick ers on:  I  see a difference b etw een sub -prime lenders and predatory 
lenders, w hich is a term that D r. Wiener used. Predatory lenders are inserting 
certain credit terms that b enefit only them or are j ust lying and filling out 
forms, pretending that the b orrow er actually signed the forms, or are inserting 
clauses that no one knew  ab out until the closing. I  guess I  v iew  those lenders 
differently than sub -prime lenders, w ho are making loans to deb tors that do 
not hav e particularly good credit at higher interest rates than more credit-
w orthy deb tors could get. I  agree that to the ex tent w e w ant to prev ent those 
high interest loans, or the z ero dow n or negativ e amortiz ation loans, mayb e 
w e are b eing somew hat paternalistic. B ut for the true predatory lenders ( and 
as you might guess, I  hav e strong v iew s ab out them) , w e should treat them 
differently than w e do the pure sub -prime lenders.  

W iener:  O f course the prob lem is how  to find the line b etw een preda-
tory and sub -prime lenders. T he predatory lenders are marketing to segments 
of the population that they know  they can get. A nd they are using marketing 
techniq ues that are ex tremely effectiv e. 

W ed of f :  I s a payday lender predatory or sub -prime?  
D ick ers on:  I  w ould say b oth. T hey are sub -prime, b ut there are some 

predatory aspects of the payday lending industry. 
Pot t ow :  T he responses of the j udges v indicate my pessimism ab out re-

forming the b ankruptcy system b ecause I  think the cause of b ankruptcy is, as 
they say, b oth b ad deb t practices and personal catastrophes. I t’ s b oth the ex -
ogenous factors, such as the shock of the loss of income during unemploy-
ment, the health stuff, and the factors raised b y Professor Warren, b ut it is 
also the consumptiv e factors, w hether they are pushed upon us b y culture or 
w hether they are changeab le personal b ehav ior that w e can alter through ag-
gressiv e re-education early on. B ut it’ s clear that there are endogenous con-
sumption choices going on that create deb tors’  prob lems as w ell. I t is b oth. 
A nd the prob lem w e hav e w ith b ankruptcy reform is that it’ s such a touchy 
political issue w here tw o constituencies are talking past each other. E ach one 
is terrified to concede ground on the other side for fear that it’ s going to 
w eaken their position. I  w ish that I  could say something more positiv e. We 
hav e one of the low est sav ings rates of the industrializ ed w orld. A nd yet w e 
are told in response to S eptemb er 1 1 th that w e must do our patriotic duty and 
go out and b uy more stuff to help the A merican economy. I  j ust don’ t see 
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how  that’ s going to help us structurally. T he b ankruptcy reform mov ement is 
clearly the dominant party in one of those tw o camps, b ut I  don’ t see any 
mov ement on the other side of the camp or ev en concession on the part of the 
dominant side. I t’ s like “ We w on and w e don’ t hav e to talk ab out re-
education or sav ings rates or talking ab out structural changes to the health 
care system in this country.”  I t’ s not ev en on the tab le right now . 

W ed of f :  B ut education is part of B A PC PA . T he idea is that if deb tors 
ev er go into b ankruptcy they are going to b e educated as to w hether they 
really need to b e in b ankruptcy, and then, theoretically at least, they’ re going 
to get a course after they get into b ankruptcy that’ s going to help them w ith 
their b udgeting and their financial management thereafter. N ow  I  personally 
don’ t think that this education is going to w ork. I  don’ t know  if anyb ody here 
has had the ex perience of getting cited for a minor traffic v iolation and b eing 
giv en the alternativ e of getting traffic education instead of hav ing a perma-
nent mark on their record?  T his has happened to me, I ’ m emb arrassed to say. 
A nd I  w ent to the school and sat w ith a group of fellow  students for ab out 
three hours listening to a not-v ery-entertaining lecturer tell us things like “ you 
ought to ob ey the speed limit” ;  “ you ought to keep a reasonab le distance b e-
tw een your v ehicle and the v ehicle ahead of you” ;  and “ you ought to signal 
w hen you are going to make a turn.”  A ll of this w as new s to most of us in the 
room. A nd, w hen the program w as ov er, I  w as meeting w ith a group of my 
fellow  students afterw ards and the q uestion that seemed to b e b ouncing b ack 
and forth more than any other w as “ how  many times hav e you gone to this? ”  
I ’ m afraid that consumer financial education may hav e some of that same 
flav or.  

K ea t ing :  I  agree w ith J udge Wedoff in his skepticism ab out how  much 
consumer education is going to help. A nd I  analogiz e to the area of health, 
diet, and ex ercise b ecause today w e know  so much more ab out w hat w e need 
to do to b e healthy and maintain our proper w eight than w e did tw enty or 
thirty years ago. B ut guess w hat?  A mericans are heav ier than ev er. T here are 
more ov erw eight A mericans today than there w ere thirty years ago w hen w e 
didn’ t hav e as much education. S o yes, mayb e some people j ust don’ t under-
stand credit, b ut ev en after they understand, they still hav e to make hard 
choices that get to delayed gratification, w hich is a tough, tough thing to do. 
A nd so I  think that w e are still going to b e dealing w ith the human impulse to 
get as much as w e can now  b ecause of easy credit terms that w eren’ t av ail-
ab le b efore. I n the end, more people are going to make b ad choices j ust b e-
cause they are av ailab le to them.  

W iener:  T here is education and there is education. What you are talking 
ab out is the transmittal of information. A s a psychologist dealing w ith those 
kind of topics, I  can tell you that for the past tw enty-fiv e years my field has 
b een completely conv inced that transmittal of information is the most impor-
tant issue in education. I  think in the last ten to fifteen years, ev en fiv e years, 
w e hav e come around again to understand that issues of motiv ation and emo-
tion are as important, if not more important, in educating people to do things 
that they need to do in their b est interest than the transmittal of information 
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alone. R eally, w hat w e are discussing is that those issues of emotion hav e to 
come into play in designing education systems. Hav ing said that, it is easy to 
say, b ut not as easy to do. B ut I  do think that the kind of effort w e need to 
make has to b e along those lines.  

W ed of f :   T his is getting b ack to w hat Professor J acob y started us out 
w ith yesterday. What does b ankruptcy really accomplish in the liv es of peo-
ple w ho go through it?  I f the structural prob lems that w e hav e b een talking 
ab out today are not at all addressed in the b ankruptcy process w e really hav e 
not adv antaged people much at all. O ne of the q uestions on the list Professor 
C ecil prov ided for us is w hether C hapter 7  is a b etter model than C hapter 1 3 . 
F or people w ho hav e dev eloped b ad hab its of b orrow ing and spending, I  b e-
liev e C hapter 1 3  is the b etter model. C hapter 1 3  creates a b udget and giv es 
people a v ery strong incentiv e to liv e w ithin that b udget.  I  think C hapter 1 3  
w orked b etter w hen it had a super discharge b ecause w e w ant to motiv ate 
people to go through the fairly difficult process of liv ing on a b udget for three 
to fiv e years.  I  think it w orked b etter w hen w e had real strip dow n of secured 
loans to the v alue of the collateral, b ut ev en in its present form, C hapter 1 3  
has the potential for serv ing an educativ e function that isn’ t present in C hap-
ter 7 . A nd if w e can make C hapter 1 3  as effectiv e as possib le for people w ho 
hav e those b ad hab its, I  think w e do them a greater serv ice.  

Cecil :  T hat’ s the q uestion. I f people think that in theory that C hapter 1 3  
is b etter than C hapter 7 , and w e certainly hav en’ t deb ated that to any ex tent 
yet today, statistics show  that most C hapter 1 3  b ankruptcies fail, and that’ s 
w hen deb tors w ere req uired to propose only a three-year plan.  

W ed of f :  M ost don’ t go into discharge at the end of the plan payments, 
b ut that doesn’ t necessarily mean that they fail. M ost of the C hapter 1 3  b ank-
ruptcies that I ’ v e presided ov er w ere dismissed b ecause the deb tors w ere ab le 
to refinance the secured deb t that got them into C hapter 1 3  in the first place. 
T he deb tors w ent on to take care of their other deb ts in the ordinary course 
and did not hav e to pay eight to ten percent to a b ankruptcy trustee for the 
priv ilege of paying those deb ts. S o that is a success as far as I  can tell. We 
don’ t know  w hat the real percentage of success is in C hapter 1 3 .  

R end len:  I f you w ant statistics, there is an interesting difference b e-
tw een the Western and E astern districts of M issouri in C hapter 1 3  cases. I n 
the Western D istrict, fifty-three percent of the deb tors w ith confirmed C hap-
ter 1 3  plans  receiv ed a discharge–a high numb er compared b oth to the na-
tional av erage and to the E astern D istrict’ s av erage. T his high numb er of dis-
charges in large part is related to the fact that there w ere comparab ly few  
instances of filing and re-filing in the Western D istrict. B y contrast, it w as a 
common practice in the b ankruptcy culture of the E astern D istrict to dismiss a 
case and re-file w hen the chapter 1 3  deb tor faced difficulties under a con-
firmed plan. A nd also in C hapter 1 3  the educational process that occurs on 
the Western D istrict is much greater than in the E astern district, so statisti-
cally there is an argument that the law yers w ho w ork on the w estern side of 
the state actually w ork harder to make C hapter 1 3  b ankruptcies w ork through 
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the system b ecause there are more penalties for re-filing on that side of the 
state. 

Cecil :  We hav e b een focusing on all the negativ e aspects of the A ct, so 
let’ s shift gears now . What are some good things that the B ankruptcy R eform 
A ct did for the b ankruptcy system?  

D ick ers on:   S keptical though I  am ab out credit counseling, I  think that 
to the ex tent that credit counseling and all of the studies that Professor Porter 
mentioned yesterday yield good and useful data, that is a positiv e. E v en 
though generating data w asn’ t the reason that the credit counseling prov isions 
w ere put into the A ct, the recent study b y N A C B A  show s that w e w ouldn’ t 
hav e had access to that data as q uickly b ut for the fact that ev ery deb tor now  
is forced to go through the credit counseling. I t w ould b e great if, to b e ap-
prov ed b y the U .S . T rustee’ s office, the credit counseling agencies w ere re-
q uired to keep data in a certain w ay so that people like us could then look at 
the data and see w hat w as really going on. B ut at least there is the potential 
for us to get a real sense of w hy people file for b ankruptcy. We could answ er 
the q uestion that D ean K eating posed to the memb ers of the b ench, b ecause 
all deb tors w ould b e req uired to answ er certain q uestions at the consumer 
counseling agencies. T hat’ s potentially a good. 

Pot t ow :  I  like the auditing prov isions. I  think they w ill b e v ery impor-
tant to the system of b ankruptcy and possib ly v ery helpful to the deb tors 
themselv es. I  think it w ill eliminate the temptation, if there is one, to slide 
through b ankruptcy and think that you can conceal assets. I  think it w ill inj ect 
some random terror into the system w hich w ill hav e the good effect of b uild-
ing confidence in it for those outside the system w ho distrust the b ankruptcy 
organism, as Professor White called it. I f w e find a lot of concealed assets 
through the auditing prov isions, w e can change the system for the b etter. A nd 
if w e don’ t find a lot assets, it w ill shut up a lot of people w ho hav e b een 
falsely criticiz ing it. E ither w ay I  w ould b e happy w ith the results. 

R end len:  We hav e b een running the auditing study on a pilot b asis. L et 
me j ust share w ith you some data, w hich you w ill find totally intuitiv e. A  
study conducted b y the U .S . T rustee’ s office of approx imately six  hundred 
deb tors found that people w ith higher incomes tend to understate their in-
comes and understate the v alue of all of their assets far more freq uently than 
is the norm. T hat’ s all the study really found. While low er incomes deb tors, 
of course, make mistakes in completing their schedules, these mistakes are 
often attrib utab le to inadv ertency or misunderstanding, rather than a delib er-
ate attempt to hide assets or otherw ise commit fraud. A nd the occurrence of 
these instances also w ere w ithin the statistical norm.  

Cecil :  I t’ s good to know  that the results from the pilot program on the 
auditing prov isions are already av ailab le. 

W ed of f :  I  w ouldn’ t say that the tw o things I  am going to mention are 
the b est aspects of the new  law . I  think the ones that hav e b een talked ab out 
are b etter. B ut there are tw o genuinely good things in the law , one of w hich 
could b e a lot b etter. T he one good thing is i n  rem  stay relief b ecause it deals 
w ith a prob lem that is really nasty w here it ex ists. T his is the idea of div iding 
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up ow nership of a piece of property into fractional interests and then hav ing 
each of the ow ners file a b ankruptcy case seriatim. I t doesn’ t help to stop 
serial filings b ecause it is not the same deb tor w ho is filing;  it is a different 
deb tor each time. T here w as nothing in the C ode prior to B A PC PA  that gav e 
any ex press authoriz ation for j udges to issue relief from the stay. I n one case 
it w ould b ind a deb tor in a sub seq uent case. S ome j udges did it. I  thought that 
w as j udicial activ ism. N ow  it is authoriz ed so that w here that prob lem ex ists, 
it can really b e dealt w ith effectiv ely. T hat’ s numb er one. 

N umb er tw o is direct appeal to the courts of appeal from the b ankruptcy 
courts. We heard yesterday that one of the adv antages to an administrativ e 
model of b ankruptcy w ould b e q uicker dev elopment of b inding precedent. 
O ne prob lem that has really slow ed dow n the j udicial model is that w e hav e 
appeals from the b ankruptcy court to the district court or a b ankruptcy appel-
late panel, neither one of w hich is generally perceiv ed as b eing authoritativ e. 
T hen there is a need for an appeal to the court of appeals b efore there could 
b e b inding precedent, w hich only resolv es the issue for that circuit. I t takes 
the S upreme C ourt to ultimately resolv e the issue, and there is a special prob -
lem in b ankruptcy w hen dealing w ith consumer cases b ecause the consumer 
deb tor v ery freq uently doesn’ t hav e the resources to pursue repeated lev els of 
appeal. D irect appeal has the potential of getting something to the S upreme 
C ourt more q uickly and notifying the b ankruptcy court that there is going to 
b e an appeal of an important issue. S o there are potentials there for really 
improv ing the system. N ow  the prob lem is that the particular prov isions for 
direct appeal are not w ell drafted. T hey are v ery confusing. A nd they are 
completely discretionary w ith the court of appeals. T he suggestion that I  hav e 
made is that B A Ps should b e constituted as units of appeal the same w ay 
b ankruptcy j udges constitute units of the district. I f B A Ps could issue circuit-
w ide b inding opinions sub j ect to rev iew  b y the courts of appeals, I  think that 
w e w ould hav e know ledgeab le j udges rev iew ing b ankruptcy issues q uickly 
and effectiv ely, b ut alw ays sub j ect to A rticle 3  j urisdiction in the same w ay 
that decisions of b ankruptcy j udges are at the trial lev el.  

Cecil:  G entlemen on this side of the panel?  What are the positiv e as-
pects of b ankruptcy reform?   

K ea t ing :  I ’ m not generally a fan of new  priorities ( or elev ating priori-
ties) , b ut it is prob ab ly a good thing to make domestic support ob ligations the 
first unsecured priority. M y theory is that if you think of the deb tor’ s children 
as, in Professor L ynn L opucki’ s w ords, inv oluntary creditors or similar to tort 
creditors, it makes sense to put them ahead of creditors w ho at least chose to 
ex tend credit. N ow  that assumes that the ex tra money then gets to the chil-
dren, and that is prob ab ly true in some cases, b ut not in all cases. 

W ed of f :  I t w as almost a disaster b ecause there w as no carv e-out for 
costs of administration.  Had the prov ision gone through as it w as originally 
proposed, w e w ould hav e had a situation w here there w ere assets av ailab le to 
b e collected for child support recipients, b ut the trustee w ould hav e had no 
incentiv e to pursue them b ecause there w as no money to pay the professionals 
w hose serv ices w ould b e req uired collect those assets. B ut that has b een 
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changed. T here is a carv e-out sort of super priority, if you w ill, ov er that first 
priority. T he other thing that is really nice ab out that deb t is that there is now  
a consistent definition of domestic support ob ligations, w hich eliminates a lot 
of amb iguities that ex isted b efore.  

Cecil :  L et’ s mov e on to another q uestion. What prov ision or prov isions 
in the A ct do you predict w ill cause the greatest harm to the b ankruptcy sys-
tem?    

Port er:  I  am in the middle of a study, so I ’ v e b een talking to a lot of 
practitioners ab out the new  system. A s Professor White said in his presenta-
tion yesterday, the b iggest prob lem is the increased b urden to get in the door 
at day one. We are going to lose more homes to foreclosure. N ow  w hether 
b ankruptcy w ould hav e actually let those people sav e their homes, I ’ m not so 
sure. B ut all of the practitioners I  hav e talked to hav e said that they hav e b een 
getting phone calls from people w hose home sale w as scheduled that day or 
the nex t morning, and the attorneys w ere not ab le to get the paperw ork and 
credit counseling done b efore the foreclosure sale. People w ere losing their 
homes as a result. T he early decisions that I  hav e seen ab out the credit coun-
seling w aiv ers for ex igent circumstances suggest that if you as a deb tor are a 
b elow -av erage-income person w alking dow n the street and you didn’ t realiz e 
that you needed to get on the b all fiv e days b efore your foreclosure sale, that 
is too b ad. A nd how  ex actly w e are informing A mericans ab out this, I  am 
unsure. S o the greatest harm is that people are losing their homes b ecause of 
this new  law .  

D ick ers on:  I n the case of I n  re S os a, w hich came out of A ustin, T ex as, 
the b ankruptcy j udge’ s opinion w as a shot that w as heard around the country. 
T he S osas w ere a couple that had a mob ile home right outside A ustin and the 
foreclosure sale had b een set. E v en though there w as significant pub licity 
ab out how  deb tors needed to file b ankruptcy b efore O ctob er 1 7 th to take ad-
v antage of the old law , the S osas didn’ t file then, b ecause they w ere trying to 
w ork things out w ith their creditors. B y the time they saw  an attorney ab out 
filing for b ankruptcy, the O ctob er 1 7 th filing deadline had passed. T he new  
law  added a credit counseling req uirement, b ut the S osas didn’ t do credit 
counseling. T hey didn’ t know  that they w ere supposed to do credit counsel-
ing. I n his opinion, the j udge said that the couple w as not eligib le for b ank-
ruptcy b ecause they did not meet the credit counseling req uirement, and he 
could not giv e them a w aiv er, ev en though they desperately needed it to keep 
their home. T he j udge w as not a fan of the new  req uirement, and made that 
clear in his opinion. A gain, as Professor E liz ab eth Warren w ould say, the new  
law  is full of little paper cuts that you hav e to do b efore filing for b ankruptcy. 
Y ou’ v e got to line up this and that and meet all of these prefiling req uire-
ments. I  think that these req uirements are going to keep a lot of people, like 
the S osas, out of the system. M ayb e they shouldn’ t b e in the system. B ut 
there may also b e some people that need to file for b ankruptcy b ut can’ t b e-
cause they don’ t hav e all their ducks in a row .  

Pot t ow :  I  hav e a more structural or theoretical prob lem w ith the rev i-
sions to the C ode, and that is how  to raise costs and run the rule of law  in 
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b ankruptcy. I  w ould hav e b een more sympathetic to the transparency of a 
really tight means test. I  don’ t think I  w ould hav e agreed w ith it, b ut at least it 
w ould b e out in the open that w e w ant to b ar more people from C hapter 7 . 
A lso the idea of keeping dow n the procedural costs that J im White talked 
ab out yesterday, and you are discussing today, is another w ay of accomplish-
ing that goal that is a b it more sub surface. I  am less enthusiastic ab out these 
procedural hurdles to filing b ankruptcy as a w ay to manipulate b ehav ior. B ut 
w hat really giv es me pause is to say w ithin a legal system that the real prob -
lem is the law yers. B A PC PA  goes after b ankruptcy law yers as a w ay to re-
w ork the b ankruptcy system. A nd law yers are the enemy. S o in that regard, 
the thing that giv es me real troub le is the prov ision that says law yers are not 
allow ed to say this or that to their clients. T hat prov ision goes into the attor-
ney-client relationship at the most fundamental, direct lev el. I  think it opens 
up a new  door that I  hav en’ t seen a lot of in the law  b efore. I  am w orried that 
it’ s a v ery dangerous door to start opening. 

W ed of f :  I  think that it’ s unconstitutional. T hat issue w ill b e addressed.  I  
w ant to raise the flip side to the point that I  made earlier that I  think C hapter 
1 3  for many people is the b est aspect of b ankruptcy. B A PC PA  does any 
numb er of things to make 1 3  less attractiv e. F irst, if your current monthly 
income is ab ov e the median ( and rememb er how  arb itrary that can b e) , there 
is a fiv e-year minimum term b efore you can get a discharge in C hapter 1 3 . 
Why should deb tors b e penaliz ed b ecause their current monthly income is at 
that lev el ev en though it is clear that they are not ab using the system and 
there is no presumption of ab use?  T hat’ s peculiar.  

I n addition, the req uirements that all auto loans incurred w ithin tw o and 
a half years of filing and all collateral other than automob iles for w hich a 
secured loan w as granted w ithin a year of filing b e paid in full in order to 
retain the property are b ig prob lems. I  don’ t understand those prov isions. T he 
loss of the super discharge is another b ig prob lem, not only b ecause the deb ts 
are not discharged, b ut b ecause they w ill continue to incur interest and penal-
ties during the entire time of the C hapter 1 3 . S o w hat happens?  People w ho 
w ere ab le to file C hapter 1 3 s and ob tain the fresh start in the past are now  
shut out of chapter 1 3 . T hey don’ t hav e enough income to make all the mini-
mum payments that they are req uired to make. A nd that’ s j ust w hen you look 
at the things that are v isib le. T he inv isib le additional costs are the ex tra attor-
neys’  fees and the need to get b etter counseling b efore filing the case in the 
first place. S o w e hav e j ust eliminated C hapter 1 3 , the b est thing that b ank-
ruptcy has to offer, for a lot of people w ho need it.  

W hit e:  I  hav e troub le answ ering b oth q uestions ( the greatest harms and 
b enefits to the b ankruptcy system resulting from B A PC PA ) . F irst of all, how  
did people in my generation get so that they sav ed money?  I t is b ecause their 
parents w ent through the D epression and said to them ev ery day w hen they 
w ere children “ U se it up,”  “ M ake do,”  and “ D o w ithout.”  M y father, w ho w as 
a law yer up in I ow a, told me at one point that the entire state of I ow a w as 
going to b elong to the insurance companies b ecause ev ery farm w as under 
foreclosure and the gov ernment called in the insurance companies, w ho said, 
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“ We are going to put you out of b usiness unless you sell these farms right 
aw ay, unless you make some kind of accommodation.”  S o there is a lot of 
pain that w as inflicted in the D epression that produced the b ehav ior in my 
generation that w e don’ t b uy things on credit.  

W ed of f :  B ut you didn’ t hav e the av ailab ility of credit either. I  rememb er 
w hen I  started my law  firm j ob  making an unheard of sum of $ 1 6 ,5 0 0  a year, 
I  w as offered a card from S ears-R oeb uck after a v ery thorough inv estigation 
w ith a $ 5 0 0  credit limit. 

W hit e:  I  alw ays had more credit than I  ev er used, so that nev er occurred 
to me. I ’ v e nev er, ex cept for my mistake once, let my credit card run ov er one 
month and that w as deeply ingrained b y my parents, w ho w ent through the 
D epression. S o if B A PC PA  inflicts all of this pain and screw s up the system 
so that it is not good for anyb ody, ev entually thirty years from now  those 
people w ill b e saying to their children, “ D eb t is really b ad.”  T hat w ill b e b et-
ter training than anything w e can teach in the fourth grade. We need to know  
more ab out how  w e influence the b ehav ior of creditors and how  deb tors get 
to b e sav ers instead of deb tors. T hat is a complex  q uestion and the b ankruptcy 
system prob ab ly has an impact on it. A nd how  painful and unpleasant the 
system is and how  painful and unpleasant it is to fall b ehind in your deb t 
prob ab ly has an effect on how  you incur deb t later on and how  your children 
incur deb t later on. S o, I  can’ t answ er the q uestions. I f you told me a lot of 
pain for ten years w ould change this prob lem and w e w ould hav e a generation 
of people w ho use credit w isely, I  w ould say let’ s inflict the pain. I f you say 
that w on’ t matter, then I  w ould say w e ought to change the statute and make 
it more generous.  

Port er:  I  am glad to hear Professor White acknow ledge that the reason 
that b ankruptcy and b ad credit are happening to people in my generation is a 
failure of parenting among his generation. T here is a responsib ility for your 
generation’ s failure to adeq uately parent my generation. 

W hit e:  M y daughter, a law yer, once b ounced a check w hen she w as 
renting in college. I t w as to me;  I  w as the payee of the check. S o I  w ould 
concede that I  hav e not b een completely successful.  

E d m ond s :  T he failure of parenting, how ev er, is a w hole mal crux  and 
prob ab ly the earliest of the prob lems is adv ertising that is stronger than life. I  
speak to kids w ho are j uniors ab out b ankruptcy and deb t. I t has turned into a 
lecture on how  to look at credit card applications so that they don’ t get into 
troub le. E v ery year I  ask at the end how  many students hav e credit cards. 
T hese kids are sev enteen years old and a lot of hands are going up. How  
many hav e tw o?  T hose numb ers are going up. I  think that ev en if parents try, 
they are hav ing troub le keeping up. 

Port er:  T hat w as my humorous point, b ut my serious point is that I  
think w hat w e hav e seen is a time lag b etw een the freer av ailab ility of credit 
( such as the deregulation of credit, from mortgages to credit cards to rein-
v igoration of payday lending, changes in usury law s, and securitiz ation, 
w hich makes some of this credit flow )  and how  w e understand as consumers 
w hat those increased risks mean for us on a concrete lev el. S o I  do not think 
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that people today are less moral. I  really resist that. What I  do think is true is 
that people today are engaged in riskier financial b ehav ior and I  think some 
of that is b ecause they do not properly understand that w hat they are doing is, 
in fact, risky. Professor D ickerson and I  w ere talking ab out w hether the fact 
that w e teach b ankruptcy makes us financially conserv ativ e, and she re-
sponded, “ O h, yeah, I  hav e ev ery kind of insurance know n.”  I  said that I  do 
too. I  w on’ t let my husb and b uy a C D  if it is ov er his monthly limit. Professor 
D ickerson said that I  w as b eing paranoid, b ut I  responded, “ I  don’ t know . 
O ne in sev enty households w ent b roke.”  O ne in sev enty — that’ s a lot. I  
don’ t hav e that much confidence. N ow , giv en my graduate degree I  know  
demographically that I  am a low -risk person, b ut I  think there is a b ig lack of 
understanding as to how  these forms of credit really ex pose people to risk. 
A nd I  think some of it is educational and some of it is our gov ernment, w hich 
has not recogniz ed fully w hat its policies are doing to ramp up people’ s risk 
ev en further.  

Pot t ow :  I t is no secret that consumer credit is a handsomely profitab le 
industry, ev en w ith healthy rates of b ankruptcy discharge of that deb t. S o 
Professor White’ s agnosticism on the demand side is w ell taken.  B ecause w e 
can inflict a lot of pain and change the demand for credit, b ut if w e are fight-
ing an uphill b attle on supply that is outpacing our efforts of demand, then w e 
are j ust w asting our time. I  think you’ v e got to hav e b oth factors w orking 
together.  

K ea t ing :  F ollow ing up on Professor White’ s desire to inflict more pain 
on this generation, w hat if w e got rid of consumer b ankruptcy altogether for a 
time?  What w ould the w orld look like?  What do you think w ould happen?   

W ed of f :  T here w ould b e pressure on state gov ernments to prov ide alter-
nativ e deb t relief, ex emptions w ould go up, b ans on w age deductions w ould 
go into effect, moratoriums on deb t collection might b e enacted, and there 
w ould b e enormous pressure at the local lev el to deal w ith it. 

K ea t ing :  Who w ould b ring that pressure?  D o you think that the deb tors 
as a group hav e effectiv e lob b ying force that w ould get them anyw here?   

W ed of f :  What w ould happen is that there w ould b e new spaper stories of 
people losing their homes, people unab le to support their families, people 
j umping out of b uildings, if you w ill, the D epression sort of thing that I  think 
w ould lead to the state response. T hat has already happened in I llinois, b y the 
w ay. O ur ex emptions w ere doub led in response to B A PC PA . T hey w ere v ery 
low  and they’ re now  at the federal lev el.  

D ick ers on:  I t also happened immediately after K atrina. T here, certain 
moratoriums w ere placed on some of the federal mortgage loans. I n addition, 
the gov ernor of M ississippi found an archaic law  that no one really knew  w as 
on the b ooks, and he b asically imposed a b an that prev ented foreclosures of 
certain types b ecause there w as no b ankruptcy relief av ailab le. T hey did at 
the state lev el w hat couldn’ t b e accomplished at the federal lev el. 

W ed of f :  D ean K eating, w hat you hav e really asked for is a thought ex -
periment. What w ould really happen if w e didn’ t hav e deb t relief?  Wouldn’ t 
w hat happens b e a real decline in consumer spending - a real decline in eco-
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nomic activ ity at the consumer lev el w ith people afraid to b uy that new  w ide 
screen telev ision or the new  camcorder?  

K ea t ing :  How  long w ould it take for people to b ecome afraid?  
W iener:  I  think that people w ould continue to spend pretty much at the 

same lev els that they are currently spending, b ut there w ould b e more fore-
closures against their homes and they w ould not b e ab le to support their fami-
lies. 

W ed of f :  T hat w ould b e the short-term, b ut isn’ t Professor White’ s point 
that once that happened to the parents the kids w ould realiz e the mistakes 
their parents made?  K ids alw ays realiz e the mistakes their parents make;  they 
are so sensitiv e to that. T hey w ould come to the conclusion that they 
shouldn’ t spend so freely.  

Pot t ow :  T he prob lem is that that is an ex pensiv e lesson to teach, and the 
dislocation and fallout costs make it an inefficient w ay to teach the lesson. 

W iener:  T here are other w ays to teach the lesson.  
Pot t ow :  Y es, more efficiently. 
W iener:  I nflicting pain may, in fact, b e a reasonab le approach to solv -

ing the prob lem, b ut I ’ d like to think that there are alternativ e approaches 
ab out educating the nex t generation on how  to use credit in a w ise w ay other 
than inflicting pain. I  am conv inced that inflicting pain is not the most appro-
priate and effectiv e w ay to do that education. O f course, as a pub lic policy 
researcher I  am of the opinion that w hat w e need to do is to figure out w hat 
the solution to this prob lem is b y collecting the data, looking at the data seri-
ously, taking seriously the opportunity to do research and figure out how  it is 
that w e can, in fact, train the nex t generation to spend more w isely and more 
appropriately w ithout inflicting pain.  

W ed of f :  I  w ould like to know  if w e hav e a macroeconomist in the audi-
ence, b ecause my q uestion is this:  if there w as a significant decrease in con-
sumer spending, w hat w ould that do to the economy of the U nited S tates?  

Cu lha ne:   R onald M ann has recently b een doing some w riting on w ays 
perhaps to structure a tax  on creditors w ho lend to deb tors w hen it is already 
clear at some lev el that the deb tors likely might not b e ab le to repay that deb t. 
E specially w ith the technology and sophisticated credit reporting that w e hav e 
these days, I  b eliev e that it is possib le for creditors to make this determination 
if they decide to use the information av ailab le to them. I  j ust w onder if there 
is anything that should b e done to affect supply, as opposed to j ust demand?  

W hit e:  Professor C ulhane, I  think that w e should hav e a study. Pick out 
one thousand people w ho are going to get stupid mortgages, such as the ones 
w here they hav e negativ e amortiz ation. O f the thousand people w ho w ouldn’ t 
hav e gotten mortgages ten or tw enty years ago, find out w hat happens to 
them. I t might b e that ninety-four percent of them struggle through and w ind 
up w ith a much b igger house than they could hav e gotten ten years ago, and 
six  percent of them go under. We might say that is a fair tradeoff. We don’ t 
w ant to discourage this kind of deb t.  T he troub le w ith Professor M ann’ s pro-
posal, of course, is that it allow s B ig B rother to decide. I  hav e a deep skepti-
cism ab out B ig B rother and w hether B ig B rother w ill make the right choices.  



File: R o u n d t a b le T r a n s c r ip t  ( Fin a l) . d o c  C r ea t ed  o n :  1 2 / 2 2 / 2 0 0 6  1 0 :4 6 :0 0  P M  L a s t  P r in t ed : 1 2 / 2 3 / 2 0 0 6  1 :1 3 :0 0  P M  

109 2  MISSOURI LAW REVIEW [ V o l .  7 1 

Pot t ow :  What I  find so persuasiv e ab out Professor M ann’ s article is that 
he is such a died-in-the-w ool lib ertarian, that if he is so distressed b y this 
situation as to recommend gov ernment interv ention, it really must b e a b ig 
prob lem.  

W hit e:  I  don’ t like the idea. 
Pot t ow :  T he tradeoff is ex actly as you said. D o you w ant to contract 

consumer spending, w hich you’ re going to hav e to do at some lev el?  I f you 
are going to cut off this credit, you are going to hav e to contract the consumer 
economy to sav e the dislocation costs. A nd none of us hav e the empirical data 
yet to answ er the q uestion of w hether a societal tradeoff is b etter. 

Port er:  I  think there are a couple of small things that w e could do to 
change credit hab its. O ne of R onald M ann’ s other articles, w hich w ill b ecome 
part of his forthcoming b ook, suggests w ays that w e can change the liab ility 
rules b etw een credit and deb it cards and get rid of affinity programs so that 
w e motiv ate people to use deb it cards. R ight now  a truly w ise consumer w ill 
use credit, b ecause she is b etter protected if she charges something on credit 
rather than using a deb it card. B ut that j ust encourages the use of credit. E n-
couraging people to use deb it cards is an easy policy fix , w ith no particular 
ex pense.  

I  also do not think that home eq uity mortgages should b e tax  deductib le. 
A mericans are so cheap ab out tax es. T hey w ill do anything that they think 
w ill get them a b uck off their tax es. We know  that people w ill put money in 
medical sav ings accounts that they end up not using b ecause they w ant the 
ex tra tax  dollar, right?  I  think that getting rid of the tax  deduction on home 
eq uity loans w ould help conv ince people not to take out home eq uity loans. 
A nd I  think that there is some ev idence that a shockingly large numb er of 
those sub -prime mortgages that you w ere talking ab out go into foreclosure. I  
cannot giv e you the ex act statistics, b ut it is v ery, v ery high. I n addition, mi-
nority groups are much more likely to hav e these sub -prime mortgages. We 
are currently seeing the highest ev er minority home ow nership rates.   

Pot t ow :  A nd the highest foreclosure rates. 
Port er:  T he minority foreclosure rate has gone up three to four times as 

fast as other foreclosures. S o w e are j ust putting people into homes and set-
ting them up to fail. N ot only are there financial costs of that failure in terms 
of their credit reports, b ut there are also psychological costs. O ne of my co-
authors has done some interesting research on how  going b ankrupt affects 
marriages — it’ s not good in terms of div orce rates.  

E d m ond s :  D eb tors are not sav ing their homes w ith these second mort-
gages. T hey are ending up in C hapter 1 3 , w hich only accomplishes one thing, 
and that is to cure the arrearages on the homestead ( and mayb e to pay tax es) . 
T here is nothing left for unsecured creditors under the b est interests test.  

Port er:  M ayb e w e need something specifically designed to help people 
in troub le w ith their homes. T hat may b e dow n the road as w e liv e w ith the 
conseq uences of ev eryb ody ow ing 1 1 0 %  or 1 2 0 %  on their homes.  

W hit e:  T hat’ s going to help people make stupid choices w hen b uying 
homes.   
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Port er:  I  w ant to change the ex  ante b ehav ior. B ut I  am dub ious that it 
w ill happen. I  am frustrated w ith the gov ernment harping at me to b uy a 
home. I  gav e in this year. People say that A mericans hav e an ob session w ith 
home ow nership. I  understand that it is most people’ s largest asset, b ut per-
haps it shouldn’ t b e. I f the empirical research I  hav e done has suggested any-
thing, it is that people w ould b e much b etter off hav ing their largest asset b e 
something that is a little b it more liq uid than their home. T hen w hen the time 
comes and they hav e one of the shocks that J udge Wedoff w as talking ab out, 
they can tap into it in a form that is less risky to their family than losing a 
house.  

W hit e:  L et me make a different point than b efore, w hich is that home 
ow nership is desirab le in some sense precisely b ecause it is not liq uid. I t is 
forced sav ings. N ow  that deb tors can get eq uity lines of credit, home ow ner-
ship is not forced sav ing anymore. O ut in C alifornia I  talked to some people 
w ho b oggled my mind. T hey use home eq uity lines of credit like checking 
accounts. S o, you make a nice point. T hat means that if my goal is to create a 
w ay of producing sav ings, w e’ v e lost that. 

Port er:  I  think that is right. 
K ea t ing :  T his raises a tax  point in my mind that I  w ant to ask Professor 

C ecil. Professor Porter raises the point that w e rew ard people in our tax  sys-
tem for b orrow ing, at least for home eq uity loans, and then w e tax  the interest 
income on a sav ings account. A re there w ays that w e could change the tax  
law s to try to rew ard people for sav ing and punish them for b orrow ing?  

Cecil :  T here certainly are. T here is the consumption tax  w here w e tax  
you on w hat you spend, and w e don’ t tax  you on w hat you sav e. T he prob lem 
w ith that tax  system is that it is terrib ly regressiv e in nature b ecause people in 
the low er income echelons, w ho are oftentimes minorities, are the ones w ho 
are more likely to hav e to spend ev erything that they earn. I  do think that 
there are some incentiv es in the tax  code for spending that there shouldn’ t b e, 
like the home eq uity loan. I  j ust took out a home eq uity loan w ith a v ariab le 
interest rate. When I  took out the loan it had ab out a four percent interest rate, 
and a year later it w as ov er eight percent. I  took money out of sav ings to pay 
off the home eq uity line of credit, b ut I  learned a really scary lesson. I ’ m a 
pretty smart person w hen it comes to tax  law s, b ut there w ere no tax  sav ings 
there. S o I  agree w ith Professor Porter that the tax  law s should not b e incen-
tiv iz ing that sort of spending. 

Pot t ow :  D ean K eating, you raised an interesting point that a lot of the 
current legal reforms w ith respect to payday lenders are b eing done at the 
state lev el. Why is that, I  w onder?  

Port er:  Why are they doing things at the state lev el?  B ecause they can’ t 
get any traction at the federal lev el. N orth C arolina has the first and most 
aggressiv e payday lending law  in the nation. What is interesting is that N orth 
C arolina is a b anking center. T he C enter for R esponsib le L ending is there. 
T hey b uilt a grass roots mov ement door-to-door. N orth C arolina had a real 
prob lem w ith predatory and payday lending and they passed the first b ig 
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predatory lending law . T here is j ust a feeling that the federal gov ernment 
can’ t compete.  

E d m ond s :    What is N orth C arolina’ s lending law ?  
Port er:  I  can’ t rememb er the specifics, b ut b asically it b ans high-cost 

loans. 
E d m ond s :  L ike a usury law ?  
Port er:  S ome states that hav e done this hav e gone to increased disclo-

sures w ith high cost loans, b ut the N orth C arolina law  actually prohib its cer-
tain kinds of high cost loans.  

W ed of f :  I t is a usury law . 
Port er:  Y es, it is a usury law . I  b eliev e that it only applies to home 

loans. F rom talking to consumer law  professors and consumer law  adv ocates, 
I  think that the feeling is that they can make progress at the state lev el.  

Cecil:  S o w hat else can b e done at the state lev el?  We know  that gener-
ally the political mechanism at the federal lev el w orks v ery slow ly. C an any-
b ody think of some ideas w here state law  can step in to help keep consumers 
out of b ankruptcy rather than hav ing to go all the w ay to the federal system to 
change the law ?  

W hit e:  J ust go to N orth D akota. I t is the last communist state. T he b ig-
gest b ank in the state is the state b ank. I t had all kinds of law s that prohib ited 
foreclosure. A ll of these law s w ere passed during the 1 9 3 0 ’ s. Y ou could go 
look at their statutes from the 1 9 3 0 ’ s and enact them. I t w ould solv e ev ery-
thing you w ant.  

W ed of f :  T hey w ould stop urb an spraw l. 
W hit e:  I t w ould also keep the population dow n. 
Port er:  I t w ould also stop economic grow th. T he economy of N orth 

D akota isn’ t doing too w ell. T he one prob lem I  see w ith the state lev el is pre-
emption b y the federal gov ernment. T hat is w hat is happening in N orth C aro-
lina. A ll the state lev el activ ists, and ev en the attorney generals of some 
states, are trying to stop predatory lending. F or ex ample, I ow a is gearing up 
for a b ig b attle ab out title lending, w hich is often called “ auto paw n.”  Part of 
the issue is that increasingly the federal gov ernment is coming in and saying 
that it controls the b anks, and uses federal preemption to stop states from 
enacting these types of law s. I t is b ecoming v ery hard to use state law , ev en if 
the initiativ e is there. We are losing w hat D ean K eating has called our lab ora-
tories b ecause of federal lev el preemption. We are losing the chance to see 
w hether some different things w ould w ork b ecause of it.  

Pot t ow :  Y ou can’ t ev en hav e state usury law s, right?  B ecause the Mar-
q u ette decision says you can j ust locate your b ank anyw here.  

D ick ers on:  T here is one other thing that w e might b e ab le to do at the 
state lev el and that is education. A lthough the N o C hild L eft B ehind A ct con-
trols education funding, states b asically control w hat is taught in their pub lic 
schools. I  am a strong adv ocate that high school is too late for the education 
to take place. I  ev en think that middle school is too late. M y husb and is a 
middle school math teacher and it is horrifying w hat students don’ t get in 
math in the middle schools. L argely I  am a dev otee of S esame S treet b ecause 
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S esame S treet had this great program a few  years ago w here they taught 
rights, responsib ility, and respect. I t w as geared tow ard the tw o-to-fiv e-year-
old crow d, b ut it w as a financial literacy program for that age group. M ayb e 
w e don’ t need to start at age tw o, b ut I  think that it is a good thing to start at 
age tw o. B oth my tw o and three year olds can say the w ord interest. T hey 
know  that interest is good. We put our money in the b ank b ecause w e get 
interest on it. A nd that’ s more money. S o I  think that states control educating 
people ab out good and b ad credit decisions. T he federal gov ernment can’ t 
come in and say that the N o C hild L eft B ehind A ct prohib its that form of 
education. 

Port er:  I  think the parallel to democracy and the idea b ehind hav ing 
pub lic education in a democracy is that if w e are going to empow er people 
w ith the choice, the ab ility, and the freedom to gov ern themselv es, w e need to 
hav e educated people. I f w e are going to hav e an open and free flow ing credit 
economy, to make that economy w ork w e must eq uip people w ith the ab ility 
to understand the choices that are av ailab le to them. A nd w e hav e not done 
that.  

W ed of f :  I sn’ t that naiv e idealism?   
Port er:  D on’ t you recogniz e me as the young b leeding heart lib eral that 

w ill w ise up to b ecome Professor White?  
W ed of f :  I  hav e b een unab le to completely shed my naiv e idealism, and 

one of the things that really troub les me is one of the q uestions here. D id the 
credit industry get w hat it paid for?  What a w eird q uestion. I f you hav e the 
idealistic notion of w hat happens in C ongress, people don’ t b uy things from 
C ongress. T hey engage in a free flow  of ideas. T hey come up w ith legislation 
that is in the b est pub lic interest. A nd w hat is reflected in the q uestion is an 
understanding that of course that is not w hat happens. What happens is that 
interest groups b uy the legislation that they w ant and the only q uestion is 
w hether they get their money’ s w orth. A nd so w e talk ab out federal preemp-
tion that stops states from ex perimenting w ith ideas that may help consumers. 
We are seeing another reflection of a group that has ob tained legislation that 
serv es its purpose, not necessarily the pub lic interest.  

K ea t ing :  I  w ant to follow  up on the education point w ith Professors 
Porter and D ickerson. S uppose you get the education that you w ant at the 
low est lev els in the schools. A re you then also w illing to say that now  that 
they are so w ell educated, w e are going to giv e them the right to make 
choices, ev en b ad choices?  S o w e are not going to try to prev ent certain kinds 
of lending as long as there is full disclosure?  T o put it in another w ay, can 
you say on the one hand that w e need more education to make good choices, 
b ut then w e are going to take some choices aw ay b ecause w e think that they 
are so b ad?  

D ick ers on:  N o, and I ’ m glad that you used the w ord disclosure, b ecause 
I  hav e difficulties w ith disclosure. C onsumers get these single-spaced, tiny 
print, forms that nob ody reads, or an internet disclosure that takes 1 5  minutes 
to read, and they j ust scroll to the b ottom and hit “ I  accept”  ev en though they 
are agreeing to arb itrate in N orth D akota. A s long as there is true education 
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that starts early, then some people w ill make b ad choices and, for me at least, 
that is fine. B ecause I  am assuming that if there is true education, most people 
w on’ t make b ad choices. I  w ouldn’ t take aw ay those choices.  

K ea t ing :  What if you learned ov er time that ev en w ith great education 
and great disclosure, lots of people made b ad choices?   

Port er:  I  know  that is going to b e true. I  liv ed in L as V egas, w hich w as 
a great place to do some hands-on inv estigation ab out payday lending. I t is 
ev eryw here in L as V egas. O ne day I  w ent to a payday lender and there w as a 
line out the door. I  started talking to people and I  asked them “ What are you 
doing here today? ”  T hey know  they are b eing ripped off. T he kinds of educa-
tion that w e are thinking ab out are v ery holistic and focus on dev eloping a 
w hole approach to b uilding finance. B ut, at the end of the day, there are some 
people w ho simply cannot liv e on w hat they are earning right now . A nd those 
people w ill b orrow  ev en though they understand on some lev el that payday 
lenders are not doing them any fav ors. T here are v ery few  people w ho think 
that payday lenders are their friends. A nd I  draw  a b ig distinction b etw een 
payday loans and home eq uity lines of credit, w here I  see lots of v ery smart, 
w ell-educated people w ith good incomes such as Professor C ecil on the path 
to troub le. T he b ig difference b etw een home eq uity loans and payday loans is 
that, at least after the first loan, people understand that they are b eing ripped 
off b y payday lenders, b ut they are poor. Poor people w ill b orrow . T here is 
alw ays a certain fragment of people in this country w ho are trying to liv e on 
v ery, v ery low  incomes. A nd some of them are the people that w e see in 
b ankruptcy court.  

W ed of f :  D r. Wiener’ s point, though, ab out the emotional content of 
spending cannot b e ignored. I  rememb er w hen I  w as in grade school ( and I  
rememb er it, so it ob v iously made an impact on me) , my arithmetic b ook said 
that J ohnny needs one apple. He goes to the store and he sees apples for ten 
cents apiece or three for a q uarter. Which is the b est b uy for J ohnny?  A nd I  
said, “ three for a q uarter.”  I  w as w rong. I t said that J ohnny needs one apple. 
He’ s not b etter off w ith three apples. B oy, that really stuck in my mind:  don’ t 
b uy more than you really need. T hat’ s a lesson that kids need to learn, and it’ s 
a lesson that is contradicted b y v irtually ev ery commercial message that w e 
see. 

Cecil :  I ncluding supersiz ing ev erything. I  w ant to giv e Professor White 
an opportunity to ask D r. Wiener a q uestion ab out some of his research.  

W hit e:  Y ou ought to respond to these q uestions, b ecause I  look at my 
daughter, w ho is v ery smart, and the education didn’ t help her. S he know s b ut 
she doesn’ t giv e a damn. S he’ s going to spend money. 

W iener:  J ust saying that w e need to hav e education early on really isn’ t 
enough. T he real q uestion that w e hav e to answ er is how  to educate people to 
make these rational choices that takes into consideration the emotional effect 
that purchasing has on them. N ow  that is not an easy solution. Professors 
Porter and D ickerson say that w e j ust need to educate kids w hen they are tw o 
years old on S esame S treet and ev erything is going to b e okay. I t is not going 
to b e okay. I t is a much more complicated issue than that. I t is not j ust simply 
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a matter of presenting these children w ith more information. I t is b ased more 
on the hab its that they hav e dev eloped and the psychology of making these 
decisions. I n part, the solution really is to figure out w hat it is that causes 
people to make these b ad decisions, despite the fact that they are w ell edu-
cated and can understand w hat they are doing to themselv es.  

Cecil :  A nd the answ er, at least in part, is the study that you hav e started. 
I  truly hav e no idea how  to educate me not to feel b etter w hen I  shop.  

W iener:  O ne of the most interesting things that our study found is that 
disclosure really may not w ork;  it may b ackfire instead. N ow  for those of us 
w ho are rational ( all of us on this panel of course make rational decisions on 
how  w e spend our money) , disclosure can b e v ery helpful. B ut for all of those 
people w ho don’ t make rational choices, those w ho actually b uy according to 
their need for emotional clarity, then disclosure can b e frightening and cause 
them to b uy j ust b ecause they hav e b een presented w ith disclosure informa-
tion that makes them feel uncomfortab le. 

W ed of f :  I  think the situation of tob acco use in the U nited S tates offers a 
real analogy here. We hav e a societal consensus that smoking cigarettes is 
b ad. I  think w e could dev elop a societal consensus that spending more than 
your means allow s is b ad. What do w e do?  We don’ t w ant to say you can’ t 
spend. We do not w ant to say you cannot use tob acco, b ecause j ust like in 
Prohib ition, w e found it doesn’ t really w ork and limits people’ s freedom too 
much. B ut w e do hav e a huge pub lic education campaign ab out the harm that 
tob acco use inv olv es. We hav e also stopped adv ertising tob acco products. 
T hen w e create incentiv es for q uitting, and disincentiv es for continuing to 
smoke, like not b eing ab le to smoke in the office and hav ing to go around the 
corner of the office b uilding entrance to smoke a cigarette.  

Cecil:   L et’ s b ring the tax es b ack into the discussion. 
W iener:  Y es, w ith tob acco the tax  is on the supply side as w ell. I n this 

deb ate, the issue of trying to limit the supply of credit is not one that w e take 
seriously. Professor C ulhane raised it earlier in this discussion w hen she 
asked, “ What ab out the supply side? ”  A re there w ays to make the supply side 
j ust a b it more reasonab le?   

W hit e:  C redit is a much more serious prob lem than smoking. A ll smok-
ing is b ad, b ut some credit is good.  

W iener:  I t’ s more complicated than that.  
W hit e:  B ut if you put a tax  on credit you inj ure a lot of people that you 

w ant to b orrow .  
Pot t ow :  T hat’ s j ust a q uestion of trying of finding the optimal tax  rate, 

w hich means that you hav e to know  how  much you w ant, w hich is a hard, 
complicated q uestion. 

W hit e:  I t is like saying, “ Y ou look kind of poor;  w e’ ll impose a tax  on 
you.”   

W ed of f :  T he parallel in the tob acco area to w hat w e hav e done to con-
sumer b ankruptcy is to say to people w ho dev elop lung cancer after smoking 
heav ily, “ w e’ re not going to treat you. A nd you’ ll suffer, w hich w ill teach 
your children not to smoke.”  
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W hit e:  T o some ex tent w e do that now . T he effort to cure lung cancer is 
apparently less intense than many other cancers for ex actly the reason that 
you suggest. 

Pot t ow :  Which is disq uieting to lung cancer sufferers w ho are non-
smokers.  

D ick ers on:  I  w ould like to add one more point ab out education. I  am 
perfectly w illing to assume that, notw ithstanding consumer education starting 
at age tw o, or age eighteen, or w hen w e file for b ankruptcy, some people w ill 
continue to know ingly make b ad consumer choices. I  know  w e hav e law  stu-
dents in the room, so hopefully I  am not stepping on any toes, b ut I  am al-
w ays shocked ev ery year at the numb er of my students that still smoke. T hey 
are v ery educated. T hey hav e had a b arrage of pub lic campaigns on the ev ils 
of smoking, and yet students still smoke. A nd my v iew  is that, although there 
are some addictiv e q ualities w ith nicotine, most students are making a con-
scious decision to smoke. I  am not prepared to say that w e hav e to b an smok-
ing or b an stupid decisions or shut dow n the casinos to protect people from 
themselv es.  

W iener:  B ut can w e come up w ith a pub lic policy that minimiz es the 
numb er of people w ho make those kinds of decisions?  I  don’ t think w e w ant 
to put ourselv es in a position to say that people can’ t smoke and can’ t take 
out unreasonab le loans, b ut w e can hav e a policy that makes those outcomes 
less likely to happen.  

Port er:  I  think that w hat you are tapping into is not j ust ab out giv ing 
people information. T here are w ays that gov ernment policies can tap into 
peoples’  psyches and create incentiv es for them to make b etter choices.  

Pot t ow :  Why is choice so great?  T here are w ell functioning economies 
in countries in the w estern w orld that hav e usury law s. T hey hav en’ t ground 
to a halt b ecause consumer credit has b een restricted b y those usury law s.  
T he arguments I  hear are that usury law s are terrib le b ecause they de-
democratiz e credit and they take aw ay from people on the margin, w ho might 
now  not b e ab le to get any credit at all. T o w hich my response is “ F antastic. 
T hey w on’ t go b ankrupt.”   

D ick ers on:  M ayb e one of the prob lems is that you hav e to figure out 
how  high is too high w ith usury. With payday loans I  think it is somew hat 
easier to determine that they are too high. T hree thousand percent is definitely 
too high. Y ou know  it w hen you see it, right?  

Pot t ow :  I n terms of disclosure, I  hav e a q uick anecdote. I  charged a 
$ 1 .5 0  luggage cart on a credit card w hen I  w ent to B oston. I  mistakenly used 
a second credit card that I  hav e, instead of my main credit card. T hen my w ife 
had surgery, so I  didn’ t go b ack to my house and pay my b ills until tw o 
months later. S o I  missed tw o b illing cycles on the $ 1 .5 0  charge. I  got b ack to 
the house and opened up the b ill for $ 7 8 .5 1 . I  couldn’ t rememb er w hat I  had 
b ought for $ 7 8 .5 1 . S o I  called the company and they said that I  had accrued 
late fees and interest. B ecause they are req uired to disclose the interest rate, I  
found out I  w as b eing charged a fifty-eight percent interest rate, w hich I  
thought w as high.  
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Port er:  Y ou could hav e b ought the cart. 
Pot t ow :  O f course I  talked to a superv isor, b ut I ’ m a law  professor. I  

don’ t know  how  many people w ould hav e kept fighting to go up to the super-
v isor and get the charges rev ersed. S o, yes, I  think that I  can say that fifty-
eight percent interest is too high.  

Cecil :  With that, I  am going to take this opportunity to thank our panel-
ists. I  think that w e all agree that this has b een the most fun part of the tw o-
day conference!  


