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ployed a textualist approach, examining the “statute’s text in light of context,
structure, and related statutory provisions.”®

Writing for the majority, Justice Kennedy noted that § 1367 “is a broad
grant of supplemental jurisdiction over other claims within the same case or
controversy, as long as the action is one in which the district courts would
have original jurisdiction.”90 Thus, the Court had to decide “whether a diver-
sity case in which the claims of some plaintiffs satisfy the amount-in-
controversy requirement, but the claims of others [sic] plaintiffs do not, pre-
sents a ‘civil action of which the district courts have original jurisdiction.”*'
The Court determined that when a federal court “has original jurisdiction over
a single claim in the complaint, it has original jurisdiction over a ‘civil action’
within the meaning of § 1367(a), even if the civil action over which it has
jurisdiction comprises fewer claims than were included in the complaint.”92
Once a district court determines it has original jurisdiction over a civil action,
it must next inquire whether “it has a constitutional and statutory basis for
exercising supplemental jurisdiction over the other claims in the action.””

The Court then addressed the language of § 1367(b), which qualifies the
broad rule of § 1367(a) and “does not withdraw supplemental jurisdiction
over the claims of the additional parties at issue here.”* Section 1367(b), by
its text, applies only to diversity cases and withholds supplemental jurisdic-
tion over the claims of plaintiffs joined under Federal Rule of Civil Procedure
19 as indispensable parties and the claims of plaintiffs who seek to intervene
in an action under Rule 24.% However, the Court noted that the text of §
1367(b) does not withhold supplemental jurisdiction over the claims of plain-
tiffs permissively joined under Rule 20 (such as Beatriz Rosario-Ortega’s
family members from the first case in this appeal) or the claims of members
of a class certified under Rule 23 (such as the gasoline dealers from the other
case consolidated in this decision).”® Because the text did not preclude the
extension of jurisdiction in these cases, the Court held that the natural and
necessary “inference is that § 1367 confers supplemental jurisdiction over
claims by Rule 20 and Rule 23 plaintiffs.”®” The Court further noted that
“[t]his inference, at least with respect to Rule 20 plaintiffs, is strengthened by
the fact that § 1367(b) explicitly excludes supplemental jurisdiction over
claims against defendants joined under Rule 20.7%

89. Id. at 558.

90. Id. The majority consisted of Justice Kennedy, Chief Justice Rehnquist, and
Justices, Scalia, Souter, and Thomas. Id.

91. Id. (quoting 28 U.S.C. § 1367(a) (2000)).

92. Id. at 559.

93. Id.

94. Id. at 560.

95. Id.

96. Id.

97. 1d.

98. Id.
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The Court then examined two theories advanced by some commentators
and Courts of Appeals that contradicted this holding.” The first theory, the
“indivisibility theory,” presumes “that all claims in the complaint must stand
or fall as a single, indivisible ‘civil action’ as a matter of definitional neces-
sity.”'® In the Court’s opinion, this theory can be easily dismissed as “incon-
sistent with the whole notion of supplemental jurisdiction.”'®" The Court rea-
soned that holding otherwise would be inexplicable given the fact that sup-
plemental jurisdiction is expressly granted to claims that do not have an inde-
pendent basis for jurisdiction when plaintiffs allege a federal question.'®*

The Court also examined the “contamination theory,” which asserts
“that the inclusion of a claim or party falling outside the district court’s origi-
nal jurisdiction somehow contaminates every other claim in the complaint,
depriving the court of original jurisdiction over any of these claims.”'” Like
the indivisibility theory, the Court also dismissed this theory by reasoning
that “the presence of a claim that falls short of the minimum amount in con-
troversy does nothing to reduce the importance of the claims that do meet this
requirement.”104 For this reason, the Court ruled that § 1367 “unambiguously
overrule[d]” the holdings in Clark and Zahn, where the claims of some plain-
tiffs were dismissed for failing to meet the requisite amount in controversy. 105

The Court next addressed the applicability of supplemental jurisdiction
under § 1367 to additional parties.106 The Court held that § 1367 “expressly
contemplates that the court may have supplemental jurisdiction over addi-
tional parties.”107 Thus, in a civil action that is otherwise properly before a
district court, the presence of additional parties does not destroy the court’s
original jurisdiction within the meaning of § 1367(a).'"® The Court com-
mented that its reading of § 1367 could be viewed as creating an anomaly
because the Court read § 1367 to withhold supplemental jurisdiction over
plaintiffs joined as essential parties under Rule 19 but to confer supplemental
jurisdiction over plaintiffs permissively joined under Rule 20.'” The Court
explained that this puzzling result could possibly have been caused by an
unintentional omission Congress made when drafting the statute.'' If that

99. Id. at 560-61.
100. Id. at 560.
101. Id. at 561
102. Id.
103. Id.
104. Id.
105. Id. See supra Part 111, discussing Clark and Zahn.
106. Allapattah, 545 U.S. at 564.
107. Id.
108. Id.
109. Id. at 565.
110. Id.
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was the case, the Court concluded that it was up to Congress to remedy the
error.'"’

In conclusion, the Court held that the requirements of § 1367(a) are sat-
isfied in cases, such as those in this appeal, “where some, but not all, of the
plaintiffs in a diversity action allege a sufficient amount in controversy.”'"
Therefore, the Court held that § 1367 “by its plain text overruled Clark and
Zahn and authorized supplemental jurisdiction over all claims by diverse
parties arising out of the same Article III case or controversy, subject only to
enurlr}grated exceptions [in § 1367(b)] not applicable in the cases now before
us.” -

Although the issue in this case had been decided, the Court proceeded to
refute arguments in opposition to its holding.''* The Court addressed an alter-
native reading of § 1367 as an ambiguous statute that required the statute to
be evaluated beyond its plain text, specifically with an inquiry into legislative
history.115 The dissenting Justices in Allapattah believed that legislative his-
tory demonstrated that Congress did not intend § 1367 to overrule Clark and
Zahn."'"® However, the majority summarily rejected this proposition “simply
because § 1367 is not ambiguous.”""”’

The Court found examining legislative history to be an unreliable and
easily manipulated method of statutory interpretation, citing a memorable
saying that interpreting legislative history is “an in exercise in ‘looking over a
crowd and picking out your friends.””''® Additionally, the Court feared that
the materials frequently used to interpret legislative history are prepared by
unelected Congressional staff members or lobbyists who may have altered
records to meet their own agendas.'"”” The Court indicated that such a concern
may be extreme, but is at least validated by the fact that, unlike legislators,
neither staff members nor lobbyists are subject to the requirements in Article
I of the United States Constitution.'*’

Despite its distaste for using legislative history to interpret statutes, the
Court examined the history of § 1367 to determine whether Congress in-
tended the interpretation the Court reached in its holding.'”' The basic thrust
of the Court’s findings was that § 1367 restored the law as it existed prior to
Finley and overruled the holding in Zahn that the claims of plaintiff class

111. Id. at 566.

112. Id.

113. Id. at 566-67.

114. Id. at 567.

115. Id.

116. Id. See supra Part 111, for a discussion of Clark and Zahn.

117. Allapattah, 545 U.S. at 567.

118. Id. at 568 (citing Patricia M. Wald, Some Observations on the Use of Legis-
lative History in the 1981 Supreme Court Term, 68 IOWA L. REV. 195, 214 (1983)).

119. Id.

120. Id.

121. Id. at 569.
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members that failed to meet the required minimum amount in controversy
must be dismissed, which, in the Congressional drafting committee’s opinion,
was a good idea.'”

Justice Stevens filed a dissent that was joined by Justice Breyer.'” The
dissent stated that a statute need not be determined to be ambiguous in order
to turn the legislative history as an interpretative tool.'>* However, Stevens
also reasoned that § 1367 was proven to be ambiguous by the fact that Jus-
tices of the Supreme Court differed as to its meaning.'” Justice Stevens read
the legislative history of § 1367 as clearly contradictory to the majority’s
holding."*® He based his opinion primarily on a House Committee report
which specifically stated that § 1367 was not intended to overrule Zahn,
which therefore meant that under § 1367 a plaintiff class member must allege
a claim in excess of the statutory minimum amount in controversy in order to
remain a party to the litigation.127 The majority, in his opinion, misconstrued
prior case law that has “never recognized a presumption in favor of expansive
diversity jurisdiction.”128 Justice Stevens noted the irony in the majority opin-
ion, that “[a]fter nearly 20 pages of complicated analysis, which explores
subtle doctrinal nuances and coins various neologisms . . . announces that §
1367 could not reasonably be read another way.”'>

Justice Ginsburg also authored a dissent that was joined by Justices Ste-
vens, O’Connor, and Breyer."”" The dissent began by conceding that all the
Justices agreed that § 1367 was intended to overturn the decision in F’ inley.131
Ginsburg refuted the majority’s contention that § 1367 is unambiguous by
offering a plausible alternative reading.132 Ginsburg took a narrower view of
§ 1367, which would leave Clark and Zahn in place and “does not open the
way for joinder of plaintiffs, or inclusion of class members, who do not inde-
pendently meet the amount-in-controversy requirement.” > Ginsburg based
this view on the proposition that “close questions of [statutory] construction
should be resolved in favor of continuity against change.”"**

122. Id. See supra Part 111, for a discussion of Finley and Zahn.

123. Allapattah, 545 U.S. at 572 (Stevens, J., dissenting).

124. Id.

125. Id.

126. Id. at 572-73.

127. Id. at 574. See supra Part 111, for a discussion of Zahn.

128. Allapattah, 545 U.S. at 575 (Stevens, J., dissenting).

129. Id. at 577.

130. Id. (Ginsburg, J., dissenting).

131. Id. See supra Part 111, for a discussion of Finley.

132. Allapattah, 545 U.S. at 579 (Ginsburg, J., dissenting).

133. Id.

134. Id. at 594-95 (quoting David L. Shapiro, Continuity and Change in Statutory
Interpretation, 67 N.Y.U. L. REV. 921, 925 (1992)) (alteration in original).
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Ginsburg’s dissent argued that the narrow interpretation of § 1367 was
more consistent with the origins of § 1367 than was the majority’s holding.'”
Prior to enacting § 1367, Congress commissioned a Federal Courts Study
Committee to examine congestion, delay, expense, and expansion in the fed-
eral judiciary."”® The Committee’s main task was to study the “crisis in the
federal courts caused by the rapidly growing caseload.”*’ One of the pre-
dominate recommendations yielded by the Committee’s work was the sug-
gestion that the federal judiciary would be well-served if Congress eliminated
diversity jurisdiction except for cases involving complex multi-state litiga-
tion, interpleader, and suits involving aliens.'™ Congress did not heed this
suggestion, but, acting on the Committee’s findings, enacted § 1367."° Gins-
burg indicated that this legislative history compelled the narrow reading of §
1367 she advanced, so as to leave diversity jurisdiction unexpanded.140

V. COMMENT

Although the majority in Exxon Mobil Corp. v. Allapattah Services, Inc.
held that 28 U.S.C. § 1367 is by its terms unambiguous,'*' the fact that at
least four Courts of Appeals and four Supreme Court Justices disagreed with
the majority’s interpretation of § 1367 reasonably indicates otherwise.'** The
majority adhered to a broad reading of § 1367 and held that where the other
elements of jurisdiction are present and at least one plaintiff in an action satis-
fies the $75,000 minimum amount in controversy required by 28 U.S.C. §
1332 to sustain diversity jurisdiction, federal courts may exercise supplemen-
tal jurisdiction under § 1367 over other plaintiffs’ claims in the same Article
III case or controversy, even if those claims would not individually satisfy the
requisite statutory amount.'® Had the Justices in the majority (like the dis-
senting Justices) considered § 1367 ambiguous, they may have read the stat-
ute narrowly and reached the exact opposite outcome.'* Indeed, both the

135. Id. at 579.

136. Id. at 582.

137. Id.

138. Id. at 583.

139. Id. at 583-84.

140. Id. at 594.

141. Id. at 567 (majority opinion).

142. See, e.g., Rosario Ortega v. Star-Kist Foods, Inc., 370 F.3d 124, 127 (1st Cir.
2004), rev’d sub nom. Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546
(2005); Meritcare, Inc. v. St. Paul Mercury Ins. Co., 166 F.3d 214 (3d Cir. 1999),
abrogated by Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546 (2005);
Trimble v. Asarco, Inc., 232 F.3d 946 (8th Cir. 2000), abrogated by Allapattah, 545
U.S. 546; Leonhardt v. W. Sugar Co., 160 F.3d 631 (10th Cir. 1998), abrogated by
Allapattah, 545 U.S. 546; Allapattah, 545 U.S. at 578-79 (Ginsburg, J., dissenting).

143. Allapattah, 545 U.S. at 549 (majority opinion).

144. See id. at 577 (Ginsburg, J., dissenting).
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majority’s broad reading and the dissent’s narrow reading seem to be plausi-
ble interpretations of § 1367. The result in Allapattah then begs the question
of why the majority chose a broad interpretation when a narrow interpretation
likely presents the fewest possibilities for negative consequences.

By increasing the number of plaintiffs who can pursue claims in diver-
sity actions in federal courts, a broad reading of § 1367 creates unnecessary
strain on an already overtaxed federal judiciary.145 In 1990, a report released
by the Federal Courts Study Committee estimated that diversity jurisdiction
accounts for approximately one of every four cases in the district courts, ap-
proximately one of every two civil trials, one of every ten appeals, and more
than one of every ten dollars expended in the federal judicial budget.'* Sta-
tistics maintained by the Federal Judicial Center indicate that by 2004 the
percentage of diversity jurisdiction cases in the district courts had not signifi-
cantly changed, with diversity cases comprising more than one quarter of the
private civil cases filed in the federal judiciary.147

Since the United States Constitution vests in Congress the power to de-
termine the jurisdiction of the lower federal courts,"*® alleviating the burden
diversity jurisdiction places on the federal judiciary will require a legislative
remedy. One proposed legislative action is to raise the minimum amount in
controversy under § 1332.'% Raising the statutory minimum has previously
had positive effects on the diversity caseload in federal courts.™ In 1989, the
minimum amount in controversy required to invoke diversity jurisdiction was
raised from $10,000 to $50,000, and in 1997 that number was again increased
to the current level of $75,000."" In the years immediately following these
statutory increases, the number of diversity cases filed significantly de-
clined.”? However, in both instances, the reduction in filing was short-
lived." For example, the 1997 increase to the minimum amount in contro-
versy caused reduced diversity filings until 2000, but in each year since 2000,
diversity filings significantly increased."

145. Though the fact that the federal judiciary is overtaxed is likely a generally
accepted principle, a detailed description of the “explosion” in federal district court
filings can be found in RICHARD A. POSNER, THE FEDERAL COURTS 59-77 (1985).

146. LINDA MULLENIX ET AL., UNDERSTANDING THE FEDERAL COURTS 112 n.1
(1998).

147. JUDICIAL FACTS, supra note 2. In 2004 there were 67,624 diversity cases
filed in federal courts, while federal question cases represented the other 165,241
private civil actions filed. /d.

148. U.S. CoNsT. art. I, § 1.

149. See POSNER, supra note 145, at 146.

150. JUDICIAL FACTS, supra note 2.

151. Id.

152. 1d.

153. Id.

154. Id.

154
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Additionally, some scholars have advanced the proposition that the best
way for the legislature to eliminate the burden on federal courts would be to
completely abolish, or at least severely restrict, diversity jurisdiction.” In
1969, the American Law Institute proposed a revision to diversity jurisdiction
which would preclude litigants from removing cases to federal courts in states
of which they are citizens."”® And in 1990, the Federal Courts Study Commit-
tee recommended that Congress limit diversity jurisdiction to only those cases
involving complex multi-state litigation, interpleader, and the claims of
aliens."”’ But as Professor Erwin Chemerinsky points out, these arguments
are not likely to prevail any time soon."”® Thus, “[f]or the time being, diver-
sity jurisdiction seems safe.”"

Neither of these two predominantly advanced legislative remedies seems
to be a viable way to dispose of the burden diversity jurisdiction imposes on
the federal judiciary. Until such time as an adequate legislative remedy is
advanced, the Supreme Court may be well-advised to read jurisdictional stat-
utes narrowly so as to leave the federal judiciary as unclogged as possible.
The fact that the Allapattah holding contradicts this proposition may be ex-
plained by the majority’s unstated interest in preserving its view on proper
statutory interpretation.'®’

According to one commentator, “[t]he [Allapattah] majority’s relentless
examination of the statutory text appears to have been motivated in part by
concerns about the reliability of legislative history in general.”161 This theory
seems consistent with Justice Kennedy’s penchant for authoring opinions that
refuse to use legislative history as a tool of statutory interpretation.162

Indeed, the Allapattah majority voiced two general concerns about using
legislative history to interpret statutes.'®® First, “legislative history is . . . often
murky, ambiguous, and contradictory.”'® Second, legislative materials, like
committee reports, are subject to manipulation by unelected legislative staff

155. See, e.g., Thomas D. Rowe, Jr., Abolishing Diversity Jurisdiction: Positive
Side Effects and Potential for Further Reforms, 92 HARV. L. REV. 963 (1979). Justice
Frankfurter was also a “long-time foe of diversity.” CHARLES ALAN WRIGHT & MARY
KAY KANE, LAW OF THE FEDERAL COURTS 144 (6th ed. 2002).

156. MULLENIX ET AL., supra note 146, at 114.

157. Id.

158. CHEMERINSKY, supra note 32, at 294.

159. Id.

160. Supplemental Jurisdiction — Amount in Controversy Requirement, 119 HARV.
L.REV. 317,323 (2005) [hereinafter Supplemental Jurisdiction].

161. Id.

162. See Lamie v. U.S. Trustee, 540 U.S. 526 (2004); State Farm Mut. Ins. Co. v.
Campbell, 538 U.S. 408 (2003); Circuit City Stores, Inc. v. Adams, 532 U.S. 105
(2001).

163. Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546, 568 (2005).

164. Id.
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members of lobbyists who may have a strong incentive to alter these materi-
als to meet their individual agendas.'®®

However, the Court did not expressly “comment . . . on whether these
problems are sufficiently prevalent to render legislative history inherently
unreliable in all circumstances.”'® The Court merely indicated that its mem-
bers have disagreed on this issue, “suggesting that a majority does not exist
for rejecting the use of legislative history in most circumstances.”'®’ Regard-
less of the Court’s exact wording in the Allapattah opinion, the decision
makes clear the Court’s desire to dismiss the usefulness of legislative history
in statutory interpretation.

VI. CONCLUSION

Judicial decision-making can reasonably be portrayed as an exercise in
balancing competing interests. In Exxon Mobil Corp. v. Allapattah Services,
Inc., the Supreme Court seemingly balanced the interest of alleviating the
strain diversity cases place on already crowded federal dockets against the
interest of preserving strict textualism as the most useful method of statutory
interpretation. The former interest is of great practical benefit to the federal
judiciary, while the latter is a theoretical distinction that is of little, if any,
discernable value. Given this, it is odd that the Court chose to read 28 U.S.C.
§ 1367 broadly in favor of the latter interest when a completely plausible
narrow reading of § 1367 would have favored the former.

EvANF. FITTS

165. Id.
166. Id. at 568-69.
167. Supplemental Jurisdiction, supra note 160, at 325 n.54.
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